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TUESDAY, OCTOBER 2, 1951 


Unirep STATES SENATE, 
CoMMITTEE ON RuLES AND ADMINISTRATION, 
Wash ington, D ca, 

The committee met, pursuant to notice, at 10:05 a. m., in room 
104-B, Senate Office Building, Senator William Benton presiding 

Present: Senators Benton and Monroney. 

{lso present: Darrell St. Claire, chief clerk; and Russell King, 
chief counsel to the committee. 

Senator Benton. Shall we come to order? 

This hearing has been called by the Committee on Rules and 
Administration in order that pending resolutions amending the 
Senate cloture rule might achieve legislative consideration, if possible, 
in this session of Congress. 

There are four such resolutions before us, on one of which, Senate 
Resolution 105, I have joined with Senator Lehman, Senator 
MeMahon, and others in introducing. For my own part I have felt 
that this resolution is the one best directed to the problem of curtailing 
needless debate on the floor of the Senate 

I have felt that the Senate must accept some restriction on what 1 
am willing to call its exasperating processes; and soon, I hope, or it 
may find itself regarded as a most weary and irresolute arm of an 
otherwise resolute democracy. 

I thus joined in Senate Resolution 105 with 10 other Senators, but 


there are also 3 other resolutions before us this morning. I sug- 
gest, if Senator Monroney agrees, that for purposes of the record we 
first insert the present rule applied to cloture as it now operates in the 
Senate, and then insert in the record these four resolutions, Nos. 41, 


Ky 


52, 105, and 203. 
Do you have those before you? 
Senator MoONRONREY Yes. 
Senator Ben'ron, Let us insert these in the record 
(The present rule referred to follows: ) 


RULE XXII 


PRECEDENCE OF MOTIONS 


1. When a question is pending, no motion shall be received but 


To adjourn. 

To adjourn to a day certain, or that when the Senate adjourn it shall be to a 
dav certain. 

To take a recess 

To proceed to the consideration of executive business 

To lay on the table. 

To postpone indefinitely. 

To postpone to a day certain 

To commit. 

To amend. 
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a 


Which several motions shall have precedence as they stand arranged: and the 
motions relating to adjournment, to take a recess, to proceed to the consideration 
of executive busine ss, to lay OI the table, shall be decided without debate. 


{[Jefferson’s Manual, Sec. X X XITJ 


rule IIT or rule VI or any other rule of 
the Senate, except subsection 3 of rule XXII, at any time a motion signed by 
sixteen Senators, to bring to a close the debate upon any measure, motion, or 


re the Senate, or the unfinished business, is presented 


2. ! Notwithstanding the provisions of 


other matter pending 
to the Senate, the Presiding Officer shall at once state the motion to the Senate, 
and one hour after the Senate meets on the following calendar day but one, he 
shall lay the motion before the Senate and direct that the Secretary call the roll, 
and, upon the ascertainment that a quorum is present, the Presiding Officer shall, 
without debate, submit to the Senate by a yea-and-nay vote the question: 

Is it the sense of the Senate that the debate shall be brought to a close?” 

And if that question shall be decided in the affirmative by two-thirds of the 
Senators duly chosen and sworn, then said measure, motion, or other matter pending 
before the Senate, or the unfinished business, shall be the unfinished business to 
the exclusion of all other business until disposed of. 

Thereafter no Senator shall be entitled to speak in all more than one hour on 
the measure, motion, or other matter pending before the Senate, or the unfinished 
business, the amendments thereto, and motions affecting the same, and it shall 
be the duty of the Presiding Officer to keep the time of each Senator who speaks. 
Except by unanimous consent, no amendment shall be in order after the vote to 
bring the debate to a close, unless the same has been presented and read prior to 
that time No dilatory motion, or dilatory amendment, or amendment not 
germane shall be in order. Points of order, including questions of relevancy, 
and appeals from the decision of the Presiding Officer, shall be decided without 
debate. 

3. The provisions of the last paragraph of rule VIII (prohibiting debate on 
motions made before 2 o’clock) and of subsection 2 of this rule shall not apply 
to any motion to proceed to the consideration of any motion, resolution, or 
proposal to change any of the Standing Rules of the Senate. 





(The resolutions referred to, 5. Res. 41, 5. Res. 52, 5. Res. 105, 
and S. Res. 203, are as follows: ) 


R21 See _ Ss. RE , 4] 


St 


IN THE SENATE OF THE UNITED STATES 


JANUARY 18 (LESGISLATI\ Day, JANUARY 8), 1951 
Mr. Morse (for himself and Mr. Humpurt submitted the following resolution 
which was referred to the ¢ mittee on Rules and Administration 


Resolved, That subsection 2 of rule XXIT of the Standing Rules of the Senate, 
relating to cloture, is hereby amended to read as follows 


If ata { { s ng the provisions of rule IIT or VI or any other 
rule of 1 Sena 1 motion, signed by sixteen Senators, to bring to a close the 
debate upon any measure, motion, or other matter pending before the Senate, 
or the unfinished busine is presented to the Senate, the Presiding Officer shall 
at once state the motion to the Senate, and one hour after the Senate n ts on the 
following calendar day but one, he shall lay the motion before the Senate and direct 
that the Secretary call the roll, and, upon the ascertainment that a quorum is 
present, the Presiding Officer shall, without debate, submit to the Senate by a 
vea-and-nay vote the questior 
, Is it the sense of the Senate that the debate shall be brought to a close?’ 


And if that question shall be decided in the affirmative by a majority vote 
of those voting, then said measure, motion, or other matter pending before the 
Senate, or the unfinished business, shall be the unfinished business to the exelusion 


of all other business until disposed of. 
Thereafter no Senator shall be entitled to speak in all more than one hour on 
the measure, motion, or other matter pending before the Senate, or the unfinished 
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business, the amendments thereto, and motions affecting the same; except that 
any Senator may vield to any other Senator all or any part of the aggregate period 
of time which he is entitled to speak; and the Senator to whom he so yields may 


speak for the time so \ ielded in addition to any period of time which he is entitled 
to speak in his own right. It shall be the duty of the Presiding Officer to keep 





the time of each Senator who speaks. Except by unanimous consent, no amend- 
ment shall be in order after the vote to bring the debate to a close, unless the 
same | been presented and read prior to that time No dil: mot n, or 
dilatorv amendment, or amendment not germane shall be in ¢ Poi of 
order, including questions of relevaney, and appeals from the decisior f the 


Presiding Officer, shall be decided without debat 


Sic. 2. Subsection 3 of such rule is hereby repealed. 


ane S. RES. 52 


IN THE SENATE OF THE UNITED STATES 


JANUARY 25 (LEGISLATIVE Day, JANUARY 8), 1951 


‘Ir. Ives (for himself and Mr. Lopcer) submitted the following resolution; whit 
was referred to the Committee on Rules and Administratio 


RESOLUTION 


Resolved, That the second paragraph of subsection 2 of rule X XII of the Standing 


Rules of the Senate (relating to closure) is amended by striking ou Vv two-thirds 


of the Senators duly chosen and sworn” and inserting in lieu thereof ‘“‘by the vote 


of a majority of the authorized membership of the Senate’’ 


stm CONGRESS S. RES. 105 
IN THE SENATE OF THE UNITED STATES 


Marcu 22 (Lecisnative Day, Marcu 16), 1951 


Mr. J MAN (for himself, Mr. Murray, Mr. Macnvsoxn, Mr. Negery, Mr. 
OME! Mr. Heupuri Mr. GREEN, Mr. Benton, Mr. Pastore, Mr 
\Ii Manos al | Nir KY Rt Sil nitted t e T¢ 1] } 7 


wing resolutiol Wit s 
eferred to the Co f Rules and Ad istratio 
RESOLUTION 
Tha of N NIT of the Standing R f 5 f 
to eclotur is a led I 1 as follow 
2. if a 1 vitt p ions of rule II] VI 
’ { } ~ ) { | n Senators ryr ( 
debate upon a otion, or other utter pending before t Senate, 
the unfinished : is preset! ltot S ite pursua te s sul ! 
Presiting Of s| state t i the Senat l ¢ our 
finn tha fiahat ; f wine calendar dav but or he s 4 ‘ 
hef« ry } Qo t j j that ogy u? ea) ro } ’ ha 
iscertainment that iorum is p ! he Presiding Officer shall, witho lebate 
ihmit to the Senate by e» vea-and-nav vote the question 
Is it the sense of the Senate that the debate shall be brought to a clos 
And if that q ion shall be decided in the affirmative by a two-thi vote of 
those voting, then sei l measure, motion, or other matter pending before the Sen- 
ite, or the unfinished business, shall be the unfinished business to the ex sion of 
i ther bu inti Dp 1 ot 
Chereaft Senator shall be entitled to speak in all mer ‘ 
he measure, moti rr other matter pending before the Sena rf infir | 
business, the amendments theretc, and motions affecting thi ! ind hall | 
the duty of the Presiding Officer to keep the time of each Senator who speaks 
Except by unanimous consent, no amendment shall be in crder after t ) 
prir r the debat t ( inless the sam has he ) ted id} ) 
that tin No TV motor or liiatory ynendl nt r a 1 t 
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germane shall be in order. Points of order, including questions of relevancy, and 
appeals from the decision of the Presiding Officer, shall be decided without debate 

b) Subsection 3 of rule NXII of the Standing Rules of the Senate relating to 
cloture, is amended to read as follows 

“3. If at anv time, notwithstanding the provisions of rule III or rule VI or any 
other rule of the Senate, a motion, signed by sixteen Senators, to bring to a close 
the debat« upon any measure, MoOLION, Cr ¢ ther matter pre nding before the Senate, 
or the unfinished business, is presented to the Senate pursuant to this subsection, 
the Presiding Officer shall at once state the motion to the Senate, and one hour 
after the Senate meets on the fourteenth calendar day thereafter (exclusive of 
Sundavs and legal holidays), he shall lav the motion before the Senate and direct 





that the Secretary call the roll, and, upon the ascertainment that a quorum is 
present, the Presiding Officer shall, without further debate, submit to the Senate 
by a vea-and-nay vote the question 

Is i e sense ol e Senate that t a ite shall be brought to a close? 

During the period intervening between the statement ef the motion to bring 
debate to a close and ( ing of the vote thereon, the time for general debate 
on such motion shall be equally divided between the proponents and the opponents 
hereof, and shall be controlled by one Senator de nated by the Presiding Officer 





control such time for the proponents and one Senator designated by the Presiding 


ich time fer the opponents. Time available to, but not used 





1) either suc » shall be V1 lded to the othe 

If the qu so submitted on the motio1 g debate to a close shall be 
lecided tl rmative bv a majority vote of those voting, then said measure 
motior yr other utter pi ng before the Senate, or the unfinished business, 
shall be the unfinished business to the exclusion of all other business until dis- 
posed of 

‘Thereafter no Senator shall be entitled to speak in all more than one hour on 
the measure, motion, or other matter pending before the Senate, or the unfinished 
D siness, the ame! iments Lheret » and motions affecting the same, and it shall be 
the duty of the Presiding Officer t Keep the time of each Senator who speaks, 
Except by unanimous consent, no amendment shall be in erder after the vcte to 
bring the deba » a close, unless the same has been presented and read prior to 
that time No dilatory motion, or dilatorv amendment, or amendment not ger 
mane shall be in order Points cf order, including questions of relevancy, and ap- 
peals from the decision of the Presiding Officer, shall be decided without debate.” 


i N ( kh} ‘ ) ’ ‘ ‘ *) 
3 . S. RES. 203. 


Resolved it subsection 2 of rnle XXIT of the Standing Rules of the Senate 
ating to clot n I triking ou by two-thirds of the Senators 
duly chosen and rn’ and inserting in lieu thereof “‘by two-thirds of the Senators 
present and voting 

Senator Br NTON I am interested in a breakdown furnished by the 
clerk of the committee, which, ] think, is appropriate also to insert in 
the record at this point 

The matter referred to is as follows: 





( / é , ena ? »” red 
4 \ r 1 Ef] 7 
} XXII 1 f n 
Iv Lodge R ) 19 vole dout of mm 
Wherry R ") Iw hird otir 1 out 21 time 
M Lehr ta S.R {land M tir 14 f 
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Senator BENTON Here is a little table which shows how the present 
rule calls for 64 votes, the resolution by Senators Ives and Lodge for 
19 votes, a resolution by Senator Wherry for two-thirds of those vot- 
ine, which is a verv different standard from the constitutional two- 
thirds of 64, and the final resolutions by Senators Morse. Lehman. 
mvself and others calling for a majoritv of those voting 

Now, this table made up by the clerk shows that since 1917 there 
have been 21 times in which a vote on cloture has been invoked wna 
what the result would have beer under each of these four resolutions 
we are now considering 

Under the present rule, using the constitutional two-thirds of 64 
votes, 3 out of 21 times would the cloture vote have carried: under 
Senator Ives’ and Lodge’s resolution Senate Resolution 52, calling for 
a constitutional majority of 49 votes, 9 out of 21 times would the vote 
have carried: under Senator Wherry S resolution ( alling for two thirds 
of those voting, 4 out of 21 times 

| think this is very interesting The table shows that as against 
the constitutional two-thirds, in contrast with only two-thirds of 
those voting, the difference is only three as against four since 1917 

Under section 3 of the resolution sponsored by Senator Lehman and 
his associates, and under the one introduced by Senator Morse for 
himself and Senator Humphrey, it would have been 14 out of 21 
times. Am | properly interpreting this table? 

Senator Mlonroney. The first one, 3 out of 21, that is the situation 
as it now stands 

Senator Benton. That is the constitutional two-thirds under which 
we are now operating. 

Senator \lonroney. Yes 

Senator BeENTON And Senator Wherrvy’s Resolution 203 cl wes 
that from a constitutional two-thirds to two-thirds voting 

Senator \IONRONEY. Yes 

Senator Benron. That change would have. aeeording to” this 


1 


inalysis, raised from 3 out of 21 times to 4 out of 21 times the adoption 
Oot cloture since 1917 

Now we have Senator Lehman here to testifv on behalf of his reso 
lution sponsored by him, Senator \lurray, Senator \lagnuson, Sena 
tO! Neely. senator Douglas. Senator Humphrev. Senator Green, 
Senator Pastore, Senator Benton, Senator MleMahon, and Sen: 
Kilgore 

Senator Lehman, we are verv happy to welcome vou as « first 
withess I do not know any more eminent witness who co i lea 


off these hearings than Senator Lehman 


STATEMENT OF HON. HERBERT H. LEHMAN, A UNITED STATES 
SENATOR FROM THE STATE OF NEW YORK 


Senator Leaman. Thank vou very much indeed, and I thank the 
committee for the opportunity given me to appear before vou im 
connection with this resolution which my associates and | have 
introduced 

[ appear before this committee today to urge the approval of 
Senate Resolution 105, to amend rule XXII, which I, in association 
with 10 other Senators, introduced on March 22, 1951 This resolu- 
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tion would provide (a) effective cloture and (6) would remove the 
immunity of the rules themselves to change through orderly debate. 

Mr. Chairman, I have no vested interest in the language or the 
exact terms of my own proposal. I am not here as a special pleader 
for Senate Resolution 105. Ido not speak for any pressure group or 
organization or group of organizations. I am here as a Member of 
the Senate, as a representative of my State, and, even more, as a 
citizen, to appeal for action to protect the Senate and the country 
from the deadly danger of legislative paralysis. 

In my considered judgme at, rule XXII in its present form is con- 
trary to the spirit of the Constitution, to the principles of parliamen- 
tary procedure, to the essence of democratic government, and to the 
best interests of the Senate and of the United States. 

Rule 22 in its present form is a plain prescription for potential 
legislative paralysis. It is designed not to protect a mimority but to 
oppress and frustrate the majority. Aimed at preventing the passage 
of a particular kind of legislation, rule XXII may well threaten all 
legislation, and our very form of government in a future crisis, or in 
a future succession of crises. 

The times of greatest danger for our country lie ahead and not 
behind us. The national crises of the past may one day seem, in 
perspective, to have been transient trials compared to those the future 
holds for our people, our country, and the whole world. 

At this moment in our history, for the first time, this country is 
the leader of the free world. We are the shield and champion of 
freedom for all mankind. Never in modern history has the fate of 
western civilization hung so precariously on the decisions and actions 
of one nation as is the case today with the United States. One mis- 
step, or one failure to take a necessary step, can lead quickly—or 
slowly but certainly—to disaster, defeat, and slavery for us all. 

With this prospect before us, with this responsibility upon us, we 
dare not tolerate for a single unnecessary day the retention in our 
Rules of Procedure of so dangerous and outrageous an order as rule 
XXII. I dare say that no parliamentary body on earth has such a 
despotic, such a self-perpetuating rule. 

Rule by the majority, after full and free debate, is the underlying 
principle of democracy, and of our very form of government. But 
this implies—this requires—that after debate there shall be a decision 
Constitutional democracy implies that, after all view points have been 
heard, there shall be opportunity for vote and action. The minority 
must accept the decision of the majority. The minority is not 
required to agree with that decision, but to abide by it so long as a 
majority remains in favor of it. 

The minority must be protected in its precious right to offer its 
views in the market place of ideas, and to seek majority status through 
argument and persuasion. But I know of no principle of democracy 
which would permit a minority permanently to block the majority 
in its will for action and decision. That is not debate. That is 
deadlock. 

But, Mr. Chairman, I need not dwell too long on the principle or 
theory of democracy. It should be, and is, perfectly obvious that 
the national interest will not long allow such a procedure. Unless 
we move swiftly to correct this situation, events will correct it for us. 





_ 
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Events will correct it in a way that will be unpleasant and perhaps 
fatal to all we hold dear. 

There may come a time when it will be necessary for Congress to 
take emergency action to save our country from disaster, to save all 
mankind from disaster. Yet, there may be a minority in the country 
and in the Senate which would oppose such action. Is that minority 
to be permitted to block action for weeks, even for months? If we 
are to have majority rule, the majority must be able to rule. 

I do not believe a majority should be permitted, by legislation or 
otherwise, to deny to any minority the basic rights guaranteed to all 
our people under the Constitution—the rights of free speech, free 
press, free worship, and free enjoyment of life, liberty, and the ——— 
of happiness. Nor do I believe that a minority should be able t 
block legislation designed to assure the enjoyment by those righte 
to every individual in our country. 

It seems incredible to me that the right of free debate should be 
pleaded by those who openly defend inequity, inequality, and dis- 
crimination in the treatment of American citizens. That strikes me 
as legal sophistry at its worst. 

I do not think the American people are aware of the implications of 
rule XXII. I judge that very few people know even of the existence 
of this rule. I know that in the 1950 election campaign, when I told 
groups of voters of my State that we had a rule which permitted 
Senators to talk interminably, on any subject under the sun, for weeks 
on end, thus blocking any hope of bringing legislation to a vote, my 
listeners were shocked and astounded. They had not realized the 
exact nature of our rules, however much they had heard about the 
filibuster. 

And I believe that even fewer of our people are aware of the incred- 
ible section 3 of rule XXII. This, of course, is the “joker’’ in rule 
XXII. This is the provision which gives an existing rule, including 
this one, perpetual rights and privileges. This section says that there 
shall never be any limitation of debate, at any time, under any con- 
ditions, on any motion to take up any proposal to change any existing 
rule of the Senate. 

A majority of the Members of the Senate of the first session of the 
Kighty-first Congress adopted that rule, saving, in effect, that this 
majority intende d forevermore to bind all future sessions of the Senate 
in perpetuity from changing the rules of the Senate. In mv judgment 
such an act was unconstitutional. It was certainly incredible. 

Mr. Chairman, up to this point, I have discussed the general aspects 
of rule XXII. I have asserted my profound conviction that rule 
XXII is tyrannical and insupportable. I have also stated my convic- 
tion that this rule is a source of deadly danger to the United States. 
I have not referred specifically to the filibusters of the recent past on 
civil-rights legislation, but rather to the dangers of the future, when 
the legislation before the Senate might be far more urgent and de- 
manding of immediate action. 

But T have not meant and do not mean to pass over the subject of 
civil rights. I am deeply interested in and deeply committed to a 
program of civil-rights legislation. I recognize very clearly and very 
frankly that rule XXII is an insuperable obstacle to civil-rights 
legislation. That is certainly one reason for my determination to do 
whatever I can to set this inequitable rule aside. 
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P it is also a fact of recent le pos history that rule XXII was 
drafted and passed with civil-rights legislation in mind. No amount 
of double talk can disguise the “fact that rule XXII was the ill-con- 
ceived offspring of a mésalliance between the op pone nts of civil- rights 
legislation and those who wanted to pay passing lip-service to it, 
So, civil-rights legislation is very much a part of this picture. I will 
state frankly that, should rule XXII be amended along the lines of 
my proposal, my first motion would be a motion to take up civil-rights 
legislation. 

Hence the balance of my remarks will deal with civil-rights legisla- 
tion, and with what was said about civil-rights legislation during the 
hearings in 1949 on what subsequently became rule XXII. 

But first I want to emphasize that we cannot judge our legislative 
needs today, in 1951, using the eee measuring sticks of 50 
years ago. We cannot consider rule Il in a vacuum. We must 
consider it in the light of today’s sacs 

The Senate no longer has a choice of breaking or not breaking a 
filibuster on civil-rights measures. Under current conditions, it is 
virtually impossible to take the time to break such a filibuster. 

Here we are in the first week in October. We were scheduled to 
adjourn July 31. But even today we have not finished our ‘“must”’ 
- islative program. It will be 2 weeks, perhaps 3, perhaps more 
before we can adjourn this session of Congress. It may be well into 
November. Whenever we adjourn, we will leave much undone. 

This year we had to pass emergency resolutions to continue existing 
appropriations because the regular appropriation bills were not 
enacted until very late in the summer. We continued the Defense 
Production Act on the very eve of its expiration. A conference com- 
mittee has just begun to sit on a tax bill whose consideration began 
last January. 

We did not have a civil-rights filibuster this year. No concerted 
attempt was made to bring up civil-rights legislation. How much 
chance would such an attempt have had? A filibuster would have 
blocked all the appropriation bills, the Mutual Security Act, the tax 
bill, the Defense Produc t1on lect, and the defense-housing bill. Could 
the country afford that? Could the world afford it? The simple fact 
is that filibusters are an anachronism today. They are impossible. 
The administration which has responsibility for Government cannot 
contemplate breaking a prolonged filibuster. Too many other things 
are at stake. 

Nor can the Senate itself nor the country tolerate such a state of 
affairs—when the only way open to a clear majority of the Senate 
and of the Congress to bring civil rights legislation to a vote—and to 
a decision on the merits—is by provoking and breaking a filibuster 
which, in turn, would block all the other vital legislation on which 
our national security, our national stability, our national welfare and 
the fate of the world de pe nd 

No, Mr. Chairman, it is too preposterous. It is too utterly 
unreasonable 

During the 1949 hearings and debate on the present rule XXII, 
five principal arguments were made against civil-rights legislation 
and, inferentially, in favor of a rule which would prevent bringing 
civil-rights legislation to a vote, namely, rule XXII. 


Thess arguments are as follows: 
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a That the South is making steady progress in race relations. and 
hence there is no need of Federal legislation on this subject 

2. That in the past, little vital legislation has ever been prevented 
by the filibuster. 


3. That legislation cannot bring about the elimination of personal 
prejudice, and that discrimination cannot be eradicated by legislation 
1. That free debate is inconsistent with limitations on debate, and 


that effective cloture would destroy the function of the Senate as a 
forum for free debate; and 

5, That if i majority were really determined bf yruld DOrenkK a 
filibuster, and that majority rule could prevail, if the majority wer 
trulv sincere. 

I have alr addy discussed some of these arg 
Let me discuss them now specifically, 

Let us first consider the argument about progress in race relations 
Kor mv own part, l am willing to accept as accurate the testimony 
that race relations have improved in the South. However, this 
argument raises certain quest} ns which | think the committee must 
consider. From whence came this progress and to what forees ea 
we look for further progress? These are important questions because 
the implication of the argument is that since racial conditions in th 
South have improved in a period when there has been unlimited 
debate in the Senate, there is no need to change this way of doing 
Senate business. 

In the first place, it is only fair to note that whatever progress has 
been made is certainly not primarily due to Senate action. Th 
Senate has not passed, in recent Vears, any legislation pecifies lly 
aimed at improving racial conditions in the South or in anv othe 
section of the cOuUnLTY. However, the Senate has passed beneficial 
legislation from which the total population of the South has benefite« 
to varving devrees. 

Since life is interrelated and not departmentalized, there can be no 
doubt that general improvement in the South does make a contri 
tion to the improvement of human relationships there. 

Sut this contribution by Congress to improved race relations has 
obviously been indirect. Most of the progress has come from othe 
forces, taking advantage of this indirect contribution bv Coneress 
Change has come about through the d CISIONS and setion oft « 
courts and other administrative agencies. Changes have also come 
from changes in the general attitude of the American people. The 
people have been exposed to new experiences made available to them 
by our free press, radio, and now television. These ¢ xperiences have 
produced new attitudes and new feelings. 

\ second factor of equal importance has been the efforts of the 
Negro people themselves. It was the Negro people and their organi 
zations who gathered the facts about lynching, and who dramatized 
these facts. It was the Negro people and their organizations who 
brought the question of equality of educational opportunity to the 


courts, From the court decisions have come a new meaning to the 


i 


concept of separate but equal facilities for education 

| have heen told that todav ab mit Ladd Negro students are attend 
ing tax-supported universities in the South, universities formerly 
restricted to white students No inflammatory incidents have oc- 
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curred. The learning of both Negro and white students is going 
forward. 

Thus, there has been progress in race relations. More progress 
should and will come in the way that this past progress has come. 
But this is not enough. It is far from enough. This is progress for 
a few, and brings the enjoyment of some rights to a few. This is no 
argument for the right of filibuster to block civil-rights legislation. 

The second argument made against cloture is that no important 
legislation has been killed—only delayed—through the filibuster. 
This argument immediately begs the question of whether civil rights 
legislation is important. I certainly think it is. The President of 
the United States thinks it is. A majority of the Members of the 

Senate think it is. Yet civil rights legislation has been blocked for 
many years by the filibuster and the threat of filibuster. Hence this 
cument falls of its own weight. 

"has I say, Mr. Chairman, that I am very glad indeed that you 
inserted in the record the table showing the number of times that 
filibusters which might otherwise have been broken by effective 
cloture, have made it impossible to enact legislation of interest. to 
minority groups and of interest to the country as a whole. I think 
that table is a very valuable addition to the matter which we are now 
conside ring. 

Senator Benton. May I ask the clerk is that what the table 
showed? My recollection is that 21 times since 1917 there have been 
votes in an effort to shut off a filibuster. And of these 21 times only 
4 times has the vote successfully shut it off. 

In other words, 17 times the vote failed; 4 times it succeeded, and 
17 times it failed. 

Under your resolution, however, yours and mine, and of our 8 
associates, in 14 out of the 21 times, the vote would have successfully 
shut off the filibuster. That is what the table shows. 

Senator LeHMAN. Yes, 14 times, under our resolution. 

Senator Benton. Therefore, even under your resolution here seven 
times the vote would have failed to shut off the filibuster. 

Senator LenMan. That is right. But under my resolution, out of 
the 21 times when a filibuster was invoked, in 14 instances our reso- 
lution 

Senator Benron. Would have stopped it. 

Senator LEHMAN (continuing). Would have stopped the filibuster. 

Senator Benron. That is right. That is the way I understand 
this table 

Senator Leaman. Which is a very important thing to take into 
consideration. 

Senator Benton. Do you want to glance at the table? 

Senator Leaman. I followed it when you read it. 

The third argument for the filibuster and against civil rights legis- 
lation is the statement that you cannot legislate for brotherly love or 
against prejudice. This point of view was advanced in 1949 by Sen- 
ator Johnston of South Carolina. In a sense Senator Johnston was 
eminently correct. Certainly one cannot legislate brotherly love, but 
one can eliminate legal barriers to brotherly love. The Jim Crow 
school, the Jim Crow theater, the Jim Crow car and all the rest exist 
because of legal barriers. These barriers—the Jim Crow creatures 
stimulate and maintain the disrespect between our citizens of different 
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race. It is these institutions created and maintained by State and 
local law which teach some of our citizens that they are superior and 
teaches others that they are inferior. 

Because these attitudes are not good either for the persons who have 
them or for the country itself—these institutions should be eliminated. 
They should be promptly eliminated by law. 

The fourth argument is that since one cannot have both limited and 
unlimited debate, the greater values He with unlimited debate. The 
first error in this argument is the belief that a choice between limited 
and unlimited debate is avoidable, and that we can safely persist in 
the present system. We cannot. 

Some limitation on debate is inevitable, if we are to discharge our 
responsibilities, if we are to accept the fact that our Nation has come 
of age, and now, indeed, holds the fate of mankind in is grasp. This 
Senate can no longer indulge itself in unlimited debate, or it will lose, 
and the world will lose—free debate and freedom, itself. The right 
of Senators to unlimited debate violates the rights of millions in this 
country to equality in the enjoyment of life, liberty, and pursuit of 
happiness. And the right of unlimited debate may threaten the right, 
and the hope, of all mankind for peace and freedom. 

So the fourth argument falls. 

Finally, we come to the argument that if the majority wants to, it 
can break any filibuster, and the corollary that the Senate majority 
in the civil rights field has lacked conviction and sincerity. This [ 
do not believe to be true. 

[ know that if the civil rights measures which are now pending before 
Senate committees were allowed to come to a vote, most of them 
would be passed. Nevertheless, the majority in the Senate—facing 
the tremendous pressure of other essential business—has not believed 
that the issue of civil rights or any other issue should be settled on the 
basis of sheer physical endurance. 

Most of us conceive of the Senate as a place where after full and 
mature debate, a decision should be reached and action taken. It is 
not lack of sincerity, but concern for the national security which leads 
us to refrain from forcing the test of filibuster—a test of strength and 
obstruction rather than a debate and reason. And so this fifth argu- 
ment falls. 

Now, Mr. Chairman, I would lke to run over briefly the terms of 
Senate Resolution 105, the bill sponsored by myself and others for 
amendment of rules 22, and the limitation of debate. It is, I feel, a 
very fair proposal. It is a proposal for full and free debate, but geared 
to the realities of the present day. It is an attempt to reconcile our 
traditions—the traditions of the Senate—with our needs—the needs 
of the Nation and of our responsibilities in the free world. 

Senate Resolution 105 is cosporsored by Senators Murray, Magnu- 
son, Neely, Douglas, Humphrey, Green, Benton, Pastore, McMahon, 
and Kilgore. 

The proposal made in Senate Resolution 105 consists of three parts 
The first part of the proposed new rule would provide for cloture or 
limitation of debate by a vote of two-thirds of those present and 
voting, after a waiting period of 2 days. This section of the rule 
would be invoked only for legislation of a national emergency nature 
where at least two-thirds of the Senate desired speedy action. Under 
this section of the rule two-thirds of the Senate could order that de- 
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bate on a question or motion be henceforth limited to 1 hour per 
Senator and that no dilatory motions would thereafter be entertained 

To meet the need for democratic decision on nonemergencey legis- 
lation a separate section of the rule is proposed. ‘This second section 
would make cloture possible after 15 days by a vote of a majority of 
those present and voting. The 15-day period is provided to give 
Senators in a minority position ample opportunity to appeal to public 
sentiment and to arouse public support for their position. Thus the 
status of the Senate as to the forum of the Nation and the platform 
from which national sentiment may be mobilized is adequately safe- 
cuarded. 

The two sections of this sule are independent of one another but 
they are interconnected. Cloture may be invoked under section 2, 
or it may be invoked under section 3 of the proposed new rule. If 
cloture fails under section 2, cloture may be attempted under section 
3, or, cloture may be sought simultaneously under both sections of the 
new rule 

And, finally, Mr. Chairman, Senate Resolution 105 repeals outright 
that provision of rule XXII, now found in subsection 3, which exempts 
amendments to the rules, or any motions incident thereto, from any 
limitation of debate whatever. This latter effect of Senate Resolution 
105 1 consider especially important, just as | consider the present 
proviso of rule XXII exempting proposals to change rules from cloture, 
unconscionable and unconstitutional 

‘hat, Mr. Chairman, is a summary of my resolution. There are 
other resolutions before you. They differ in some details. There is 
the Morse-Humphrey resolution, for instance. It provides for cloture 
by simple majority vote. I consider Senate Resolution 105 to be a 
broader and more flexible proposal, including provision for both 
majority cloture and two-thirds cloture, depending on the nature of the 
legislation on which cloture is sought. 

This, by itself, is not civil rights legislation, Mr. Chairman. It is 
preparedness legislation. It is legislation to prepare the Senate to 
meet its responsibilities It is legislation to expunge from our rules 
one of the most specious and undemocratic procedures ever imposed 
on any legislative body Rule XXII pretends to be eloture, but it is 
not cloture. It is sham cloture. 
‘| his change in 7 il Sis necessary if we are to Dass ¢ ivil rights legis 
lation This change S necessary ili we are to meet the emergencies 
vy be m the immediate offing 

I would be less than frank if I did not concede that this proposal 
for a change in rules may meet the same obstacles as civil right 
legislation, itself. In other words, there may well be a filibuste: 
against this proposed change in rules. That would be possible by the 
self-perpetuating proviso in subsection 3 of the present rule. 

But 1 think the aroused sentiment of the American people can and 


vill force this undemocratic provision from our rule books \ way 
w ll most certainly be found \ wav must be found. This is not 
exclusivelv a eivil rights proposal It isa proposal for the survival 
of the Senate as ad mocratie body. 

Senator Benton. Thank vou, Senator Lehman Yours is a very 
eloquent as well as a ver rational and logical exposition of the 


} I 


problem 





LIMITATION ON DEBATE IN THE SENATE 13 


I am sure there is no one in the Senate who has had more experience 
with this particular problem than yourself. Your record of leadership 
in this area is as notable as that of any member of the Senate, and J 
am even glad to say more notable than anv member of the Senate 

Senator LenMan. | will say that I have been deeply concerned ove 
this problem for as many vears as I remember, both in publie life 
and before that. 

Senator Benron. I am happy to congratulate you this morning 
on a remarkable statement. 

[ have a question here to return to before the next witness, to try to 
help clarify this problem, but before I] ask it perhaps Senator Monroney 
has ees or comments that he wants to m: ake on vour statement 

Senator Monroney. As I understand it, you would invoke both 
section 2 and section 8 on the same piece of legislation? 

Senator LenmMan. Yes. 

senator \NILONRONEY. The noneme reencey and the emergency merely 
is an identification and not a part of the rule . 

senator LEHMAN. | have described the probable situations in which 
the two sections would be invoked, but there is no doubt that vou 
could invoke cloture under either one of these sections, 

Senator Monroney. But your bill 

Senator LenmMan. When the hecessitv arose. 

Senator Monroney (continuing). In’ essence would app 
majority cloture. 

Senator LeHmMan. The bill would apply to majority cloture after 

Senator Monroney. Fifteen days. 

Senator LeHMan (continuing). Fifteen days of debate 

Senator Monroney. That would be 15 legislative davs o1 
calendar days? 

Senator Leuman, Fifteen calendar days 

Senator Monroney. That the Senate ts in session or ] catendal 


davs? 

Senator Leuman. Well, | think we do not specify that; but cer- 
tainly I would be perfectly willing to make it 15 days during which 
the Senate was 1h session 

senator \IONRONI \ Fifteen calendar days during whi htheS nate 
Vas 1N session. 

Senator LeHmMan. Yes, in which the Senate was in 

Senator Monroney. And there would be no need { terminu 
the nonemergency and emergency legislation under your bi 

Senator LeuMan. There would be no need for defining that. 

Senator \IONRONEY. Because vou could Sava tax bill or price- 


SCSSLOD 


control bill or something else could be considered either emereenes 
or honemergency legislation 

Senator BEN TON, If vou could not vet cloture with two-thirds unde I 
No. 1, vou then would have the 15-day alternative with 
majority vote 

Senator Monronery. Yes 

Senator Benron. Perhaps if Ll inserted this further background 
the record it may bear on Senatot \lonronev’ furthe questo} 

The table that Mr. St. Claire has now given me shows th 


in Which a vote was called for between 1917 
were 2 more both of whi ! failed, ior a total o Zk 
calling for cloture 


91681 51 2 
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Of these 19 times prior to 1950, 4 under the old rule of the Senat 
were carried successfully. 

I think this old rule is worth looking at for just a minute to see 
the change that was made in 1949. This helps better to explain the 
new section 3 which you, Senator Lehman, touched on in your 
testimony. 

In the old rule, previous to 1949, under which there were four 
successful votes, from the standpoint of those advocating cloture, 
only a two-thirds vote of those voting was required. The require- 
ment was not a constitutional two-thirds, or 64 Senators present on 
the floor. 

On the other hand, even after two-thirds of those voting called for 
cloture, the Senate still did not have a very effective c loture. Pe rhaps 
this is very well known to Senator Monroney but I have been making 
inquiries about it and I thought it might be helpful to put this clarifica 
tion into the record. 

Senator \lonronry. Yes, put it in the record. 

Senator Benron. Prior to 1950, even after the Senate achieved 
cloture vote in these four cases all the vote established was that no 

nator thereafter was entitled to speak more than 1 hour on the 
rec measure, the amendments thereto and motions affecting the 


same. 
This still gave any Senator the chance again and again to exercise 
his 1-hour privilege. Thus it would have been necessary under the 


old rule, to make an effective cloture, as | understand it, to secure the 
two-thirds vote possibly again and again. 

Senator Monroney. On amendments to the Journal or any other 
dilatory tactics. 

Senator Benton. Yes. Here the report of February 17, 1949, on 
limitation on debate in the Senate, helps to make this clear by stating: 

The necessity for this change in rule X XII was first demonstrated in November 
1922, when a number of motions to amend the Journal were debated for several 


lays 

l assume after a vote of two-thirds had been successfully achieved 
thereby preventing the consideration of an antilynching bill which was finally 
laid aside 

Extended discussion of amendments to the Journal was the method usually 

sed during the following 20 years to prevent the consideration of bills about which 
there were decided differences of opinion. In more recent vears, however, the 
practice has been = several Senators to discuss at length the question of whether 
a particular bil] should become the unfinished business of the Senate A direct 
ruling that a petition to bring such discussion to an end may not be presented was 
made by the pre ‘sident pro te mpore, Mr. Vandenbe ‘Treg, on Aug gust 2, 1948. The 
intent of Senate Resolution 15 is to close these two loopholes in rule X XII and to 
make that rule applicable in all instances. 

Now, in the new and present rule XXII, as passed in 1949, it would 
seem, to a man who was not here at the time, as if kind of a trade was 
made—or one thing traded off against another—because the cloture 
vote is made far tougher by the substitution of a constitutional two- 
thirds, for what was previously just a two-thirds of those voting. 
But, once achieved, the cloture was really effective. The new rule 
does indeed put an end to the possibility of these tactics of debating 
the Journal, and so forth, by specifying that thereafter 

No Senator shall be entitled to speak in all more than 1 hour on the measure, 
motion or other matter pending before the Senate. This means 1 hour in all, or 


&itogether. 
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So the achievement of cloture was made more difficult, on the 
one hand; but once cloture was achieved, at least under the new rule 
we do have effective cloture. 

A most interesting point to me, Senator Lehman, is, of course, the 
addition of a further change that was incorporated into the new rule 
XXII, as it passed in 1949, and that is this section 3 which vou have 
touched upon. 

Section 3 makes it impossible to secure cloture on any motion 
affecting the rules of the Senate. Thus, there is no way to get a cloture 
vote applied to debate on our resolution on which vou are appearing 
today or any other resolution affecting the rules. Those who do not 
want the rule changed, the present rules of the Senate, under section 3, 
rule XXII, can filibuster forever, and our present cloture processes do 
not apply. Cloture can apply everywhere except on rules of the 
Senate. 

Would it be your proposal to try to keep the Senate here throughout 
October, November, and December, and attempt to force, through the 
process of attrition, the bringing to a head of this matter? 

Senator LenHmMan. I would not say necessarily in October, Novem- 
ber, or December. I would not want to specify. 

Senator Benton. It looks as if it will be through October anyway. 

Senator Leman. I would not want to specify any exact period, 
but this third provision 

Senator Benron. How do you propose to eliminate it? 

Senator LeHMaN (continuing). Makes it impossible to change the 
rules of the Senate, repeal or amend or change the rules of the Senate, 
through the invoking of the cloture, and is in my opinion the most 
vicious part of this whole arrangement. 

Senator Benton. It is most ingenious as well as most vicious. 

Senator LenmMan. The time will have to come when we will be 
compelled, if necessary, to meet a filibuster in order to change that 
‘To me it is inconceivable 

Senator Benton. This section 3 means that a handful of men can 
keep any rule of the Senate from being changed forever. 

Senator LEHMAN. No doubt about that. 

Senator Benton. Not only this rule XXII, but any rule 

Senator Lenman. I think it is unconstitutional. I do not think 
vou can, by a rule of the Senate passed in one session of the Congress, 
bind other Congresses from making any change in their rules. 

They have the right to adopt their own rules and if they want to 
adopt a rule, 1 think they must be given that right, under our interpre- 

tation of the Constitution; and under this they are completely estopped 
from doing it. 

Senator Benton. I would like to ask Senator Monroney about that, 
as the man who fostered the recent reorganization plan. 

Senator Monroney. Our House rules are new every year, every 
session of Congress. 

Senator Benron. They are repassed every year? 

Senator Monroney. Yes; they must be oe at the opening of 
the new Congress. But the Senate, as I understand it, is a continuing 
body, and its rules continue from year to year until changed by the 
Senate, so I do not think you would have an unconstitutional charge 
against it. 
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Senator Benron. Is there any record of the Constitution as it has 
been applied to the rules of the Senate and to those of the House? 

Senator Moni .EY | do not believe so. 

Senator Leaman. I do not know that the question has ever been 
raised, | mean formally; but it certainly seems to me that from a 
logical point of view it is unconstitutional for one Congress, operating 
in the Senate or otherwise, to estop the adoption of new rules or a 


| 
il ait 
Senator Brenton. That is an interesting and most important 


Senator Leaman. And that is what we have done. 

Senator Benron. I do not feel I have the capacity to pass judgment 
on a question as to whether a rule of the Senate is or is not unconsti- 
tutional 

Senator MONRONEY I think it is binding until the Senate itself 
changes that 


Senator Benron. Does not the Constitution make the Senate its 


own judge of its own rules? If it does, it would seem the Senate 


could pass any rule it wants to, and it would always be constitutional. 

Senator Leuman. The Constitution says, ‘‘Kach House may deter 
mine the rules of its proceedings,’ and there is no doubt about that: 
but 1 think that presupposes that those rules should be adopted, or 
rather, that it means that there should be no obstacle placed in the 


wav of the adoption of new rules o1 thi change of old rules at each 


| 
Congress 

Senator Benron. That is a most important observation. Let us 
ask our staff to explore further as to whether there is any coustitu- 
tional question involved with respect to rule XXII. . 

| think. however, for the immediate discussion, we had better 
assume that the rule is constitutional. 

Senator Lenman. I brought that up—I am not basing my position 
exclusive ly on that oro md, although | think it is a collateral rround 
which should be taken into aAccount. 

Senator Benton. I will read here a provision of the Constitution, 
and you will recall IT have another interest in this same provision 
running concurrently with our testimony this morning: 

Bac Hlouse may determine the rules of its proceedings punish its Members 


for disorderly behavior, and with the concurrence of two-thirds expel a Member 


Senator Lehman, | wonder if vou have given any thought—-assuming 
this rule NAIL is constitutional, which I suggest we must assume for 


the purposes of our discussion this morning——-as to by what practical 
process the proponents of vour resolution can possibly proceed to get 
it changed? [ have queried you on one specific suggestion, which 
won't appeal to any of us, that the Senate stav in session continuousl\ 
rom now on. That is a promising possibility if the proponents of 
your resolution have the vitalitv and cohesiveness to arrive at such 

(he mined progral 

Senator LEHMan. M [ say this: | want to repeat what I have 
said, that | am not basing my position exclusively on the position of 
‘7 tionality l am not the Supreme Court and I, therefore, 
( iid not pass with any d ree of validity on that qirestion, 


i it on tl ind that the present rule is entirely un- 


nd, particularly, on the cround that there 
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is no means now, short of successfully meeting a filibuster, to change 
that rule, if its constitutionality should be accepted But I think 
this constitutionality question should be further explored. 

As the matter stands today there is no Way of changing the rules 
so far as they relate to any change or amendment or ¢ peal short 


4)1 


Senator Benron. Meeting a filibuster? 


Senator LEHMAN (continuing). Meeting a filibuster 
You remember the first time—it was at the last sessio f th 
Kighty-first Congress when Wwe did muster 55 votes to bring up 


FEPC legislation, a number of Senators inc 
that we proposed to take action which would change the rule and 
Senator Wherry said, ‘Well, but your first hurdle is to change the 
existing rule which prohibits any change or amendment or repeal in 
the rule.” 

Now, that is true, there is no doubt about it, and I think that we 
in order to make a change for the future will find it necessary to 
change that rule. 

That has nothing to do with provisions 2 and 3 of my bill, but 
certainly effects the long-range possibilities of getting action in the 
face of a filibuster, 

Senator Monroney. What you are proposing is that, first, the 
fight should be made to eliminate that section of the rules which makes 
any cloture nonapplicable to rule changes, is that right? 

Senator Leaman. Well, I would do the three things simultaneously. 
But certainly provisions 2 and 3 cannot be—-well. let me put it differ- 
ently: We cannot amend any part of rule XXII without amending 
subsection 3 of rule XXIT because subsection 3 imposes a prohibition 
against anv change 

| think there is no use ducking the issue. I think the time must 
come when, in order to change the vicious features of subsection 3 of 
rule NXI1, which prohibits any changes at all, we must if necessary 
meet a filibuster 

Senator Benron. This is a very serious question, i 
and a very difficult one. We are now describing a rul 
any one of the three of us Senators here this morning were Members of 
the Senate, a rulefor which we personally have not any responsibility ; 
but certainly there are enough Members of the Senate who may think 
they have a stake in preventing a change in this rule on cloture, so 
that if they wish they could organize a filibuster which I do not now 
see any practical way to defeat. 

If this is true, our dilemma is a grave one, and I do not now see the 
answer to it. 

It does not at all follow that a filibuster would be the response to a 
reasonable proposal, but what is this proposal? I do not now see the 
answer. | agree we are going to have first to try to work this problem 
out by persuasion and compromise. But, if such an approach is not 
accepted, then we are faced with a dilemma, the answer to which | 
do not see, and that is why I have asked specifically whether we shal 
stay here all during Novernber and December, because that possibility, 
if there were cohesion in the group favoring the change in this cloture 
provision, might offer a chance to set upon a rule in which a filibuster 
would be stopped, although I do not hold any particular hope for it, 
do you? 


t seems to me 
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Senator Leuman. Well, I realize the difficulties very specifically, 
and I would not suggest any partic — time. I mean, you say 
October, November, and December. I realize the little chance of 
action in the light of the present temper of the Senate. The chances 
of suecess in October, November, and December would probably be 
very, very insignificant. 

Senator Benton. It might be that there would be a better chance 
than next year when you have a third of the Senate campaigning and 
running for office. It seems to me that the chances in a presidential 
election year are even less good than now. 

Senator Leaman. I do not know about that, but there is no question 
at all about it that this whole matter of filibuster is a very serious one; 
it is a very difficult one. 

I am the last one to minimize it, but I think that so long as we have 
this rule on the books, particularly that part which prohibits any 
change or amendment to the existing rule at any time forever, if this 
provision is considered constitutional, I think it is sufficiently serious 
that we will have to—the Senate will have to face it. 

1 wish to say, Mr. Chairman, that, while I have not based my posi- 
tion exclusively on this question of constitutionality, I do hope that 
it will be explored further. It might be one way out of this situation. 

Senator Monroney. I do not think you have got a ghost of a chance 
on that, because the Constitution is very clear that each House shall 
be the judge of its own rules, and I understand that in this recent case 
the cab me Court held that the House rules are not continuing but 
the Senate rules are; and so, unless the Court holding would be changed 
materially, I do not see any power outside the Senate itself to ¢ hange it. 

Senator Benton. Might the best chance be to hope for a time when 
the Senate rules would have to be renewed every 2 years, as in the 
House? 

Senator Monronry. The Senate, of course, has the power to have 
their rules expire every so often, and so vote, and in that case the 
Senate rules go deeper than just the matter of the filibuster. 

Senator BENTON. Could the Senate decide that its rules expire 
by a majority vote’ 

Senator Monronry. The change in rules? 

Senator Benton. Could the Senate, by a majority vote, decide to 
terminate its rules each 2 years? 

Senator Monroney. That can be done if the rules so say. 

Senator Benton. Perhaps the question should be explored further. 
But wouldn’t this idea itself be a change in the rules, and subject to a 
filibuster? 

I have nothing further. 

Senator LeuMan. Ihave just one more word. I donot know of any 
question that is of more vital interest to the American people than this 
question of making it possible for a bill or a resolution, whether it 
affects civil rights or otherwise, to come before the Senate and to be 
disposed of by orderly procedure, recognizing, of course, the fact that 
there must be reasonable debate under our democratic society. 

That is quite impossible under the present circumstances. I think 
it is a highly dangerous thing. We know that every time legislation 
suc h as we now have under consideration has come up the filibuster 
has not occurred on the merits of the bill or the resolution itself but 
on the question “Car that be breught before the Senate?’’—and we 
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were licked on that. We were prevented from bringing the legislation 
before the Senate for consideration and disposition. 

The whole fight was made on the question of whether or not the bill 
or resolution could be taken up. Now that is, in my opinion, a highly 
dangerous, highly unreasonable situation, which I think must be 
corrected even though it means a sacrifice on the part of the Senate 
and a sacrifice on the part of many other people. 

But, in a body of a democratic government that just closes its eyes 
to the necessity and the justice of permitting legislation to be brought 
up before it for determination in an orderly way, I think it is dangerous 
and untenable. 

Senator Benron. Senator Lehman, in general I concur with your 
comments, and | concur wholly with your objections and I again 
congratulate you and thank you for bringing to us this morning this 
moving and eloquent statement. 

Your statement helps to delineate the nature of this dilemma. If 
it were possible by a majority vote to change the custom of the Senate 
and to have all the rules expire every 2 years, that would, of course, 
open up possibilities that have, not yet been explored. This, how- 
ever, would seem itself to be a change in the rules. We shall have the 
staff look into it. 

Senator LeHmMan. Thank you very much indeed. Of course, if 
that could be accomplished, I would be very happy and would sup- 
port it with all my strength, because that would accomplish just what 
| have suggested in these remarks. 

Senator Benron. We have two other witnesses scheduled for this 
morning, Mr. Walter White and Senator Humphrey. 

Senator Humphrey has now joined us; and, in line with the customs 
and traditions of Senate committecs, I shall now call on Senator 
Humphrey to testify, knowing that Mr. Wh'te will be interested in 
his testimony and would want to hear it and hoping that he will not 
be inconvenienced by waiting until Senator Humphrey has finished. 

Will vou move up a little closer? 

Senator Humprrey. Thank you. 

Senator Benton. Are you going to testify on the resolution sub- 
mitted by you and Mr. Morse? 


STATEMENT OF HON. HUBERT H. HUMPHREY, A UNITED STATES 
SENATOR FROM THE STATE OF MINNESOTA 


Senator Humpurey. Both of them, Senate Resolution 105 and 
Senate Resolution 41. 

Senator Benton. Senate Resolution 41? 

Senator Humpurey. There are just limited differences between 


them. 


Senator Benron. Do you have a prepared statement? 

Senator Humpurey. Yes; I do. 

Senator Benton. Have vou copies of it? 

Senator Humpnrey. Yes. 

Senator Brenron. I may say that vou are following very moving 
and very appropriate testimony by Senator Lehman. 

However, Senator Humphrey, vour own deep interest in this field 
has been demonstrated again and again. It was very vigorously 
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demonstrated, for example, at the Democratic Convention in Phila- 
delphia in 1948 

For the record, I report that Senator Humphrey is widely known 
for his outstanding leadership in this field in the city of \linneapolis, 
a record which has not been publicized nationally as much as it 
deserves, and L say this with some confidence and knowledge, having 
myself been born in Minneapolis, where my father had moved from 
Connecticut to serve on the faculty of the University of Minnesota. 
Senator Humphrey’s efforts as mayor to eliminate racial discrimina- 
tion and prejudice in the clubs, the department stores, and the busi- 
nesses throughout the city is one of the great achievements, In m) 
iudement, of any civic leader in the history of the United States. 

Senator Humpurey. I would thank the chairman for that state- 
ment 

Senator Benron. I am glad to have this chance to congratulate 
him briefly on this great leadership, which inspired those who know 
about it everywhere throughout our country, and to weleome him 
here with this introductory statement, inadequate though | recognize 
it to be. 

Senator Humpnrey. Mr. Chairman, I want to thank you very 
much and the members of the committee 

Senator Benron. Senator Monroney, do you wish to say anything? 

Senator Monronery. No. 

Senator Humpnurey. Mr. Chairman, I wish to thank you and the 
members of vour committee for the opportunity to testify this morn- 
ing on the subject of cloture in the United States Senate. It is my 
hope that your committee will report out a bill to amend Senate 
rule XXII and to change the rules of the Senate in such a way as 
to allow a majority to make decisions 

| speak as a sponsor of two resolutions. Senate Resolution 41, 
introduced January 18 by Senator Morse and myself, and Senate 
Resolution 105, introduced on March 22 by Senator Lehman and 10 
of his colleagues 

Both of these resolutions would restore majority rule to the Senate 
and IT support them. I believe in full and free debate, but the purpose 
of this debate should be to provide full information and thorough 
discussion. and should not be allowed to frustrate the will of the 
Senate itself 

One of the least defensible and, in my mind, most undemocrati 
procedures of the Senate is that which permits a minority of Its 
members to prevent a majority from acting by the device of a fili- 
buster 

if foul judges out of th nine on the Supreme Court undertook Lo 
prevent it from reaching a decision mm an important case by endless 
discussion and by reading extracts from the | nited states Code. and 
from law treatises, they would probably be severely condemned and, 
perhaps, subject themselves to impeachment charges 

Yet, there have been many times in the history of the Senate when 
it has been unable to perform its legislative functions because of 
minority obstruction 

Now. the Senate has tried twice to limit this practice, first 1n 1917 
and again im 1949 

It adopted a cloture rule to limit debate in 1917, after a filibuster 
against President Wilson’s armed-ship bill had rendered the Govern- 
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ment of the United States—and | quote from the President ‘helpless 
and contemptible.” 

But in the 32-vear history of this rule it was successfully applied in 
only 4 instances out of the 19 attempts: To limit the debate on the 
Versailles Treaty in 1919, on the World Court issue in 1926, on the 
braneh-banking bill in 1927, and on a bill creating a Bureau of Cus- 
toms and Prohibition in the same year. 

Since 1927, cloture has never been successfully applied to cle bate 
in the United States Senate. 

Senator Brenron. | suggest that the record show that these 19 
votes to invoke cloture-——I am sure Senator Humphrey is very well 
acquainted with them 

Senator Humpnrey. Yes 

Senator BeNTON (continuing). Were between 1917 and 1949 

Senator Humpurey. That is right 

Senator Brenron. And that there were the two additional such 
votes in 1950, for a total of 21 in all. 

Senator Humpurey. Yes; I am speaking now of the rule 

Senator Benron. Nineteen under the old rule, and two under the 
hew. 

Senator Humpurey. The old rule before it was amended in the 
Kighty-first Congress. 

Senator Benton. Yes, in 1949. 

Senator Humpurey. May I say, Mr. Chairman, that during the 
time we discussed the change in the rules in the Eighty-first Congress, 
| did present considerable material which was made available in the 
form of an address on the Senate floor. It is in the Record, a full 
historical background of the development of the rules of the Senate, 
what I thought was the intent and the purpose of the framers of the 
Constitution, and what the history had been of the majority rule and 
minority obstruction in the history of the Senate. That is all availabk 
in the Congressional Record, and I did not feel that I ought to re 
document it for a committee hearing. 

Senator Benton. I suggest the clerk locate it and put the appro 
priate reference in at this point, 

Senator Humpurey. Yes 

The appropriate reference referred to is as follows: See vol. 95 
pt. II, Sist Cong., Ist sess., pp. 2418-2419. 

Senator Humpurey. As I said, since 1927 cloture has never been 
successfully applied to debate in the United States Senate. The 
failure of the 1917 rule was quite apparent by 1949 when your com- 
mittee held hearings to present a new rule to the Senate. 

In my opinion, the rule which was finally adopted on March 17, 
1949, by a vote of 63 to 23, although in one respect an improvement 
over the previous rule, made no significant progress toward establish- 
ing full democratic government in the Senate. 

The present rule requires a favorable vote of 64 Senators to close 
debate, compared with the requirement of two-thirds of those present 
and voting under the 1917 rules. 

[t is true that the loopholes in the old rule have been plugged, but 
at a price which makes it extremely difficult ever to liberalize the 
cloture rule, since rule XXII, as it is now written, provides for no 
machinery by which a filibuster can be stopped against further at- 
tempts to amend the Senate rules, 
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I noticed that Senator Lehman made some very pertinent comments 
upon that, and I fully concur with what he said, when he said: 

I believe that even fewer of our people are aware of the incredible section 3 of 
rule XXII 

Senator Benron. Yes, and I agree. 

Senator Humpurey (reading): 

This is, of course, the joker in rule XXII. This is the provision which gives 
any existing rule, including this one, perpetual rights and privileges. This section 
says there shall never be any limitation of debate at any time under any condi- 
tions on any motion to take up any proposal to change any existing rule of the 
senate. 

All I can say is that it is absolutely incomprehensible to me, as one 
who believes in the parliamentary process. 

Senator Benton. Section 3 is said to have been slipped in in a very 
ingenious way, by those desiring to secure protection for their view- 
point. 

Have you any suggestion as to what to do about it? 
quiring of Senator Lehman as to that. 

Senator Humpurey. Yes, I have a suggestion. I have a suggestion 
that all of us who believe in parliamentary institutions, who believe 
in the processes of legislation through the representatives of their 
people, abolish the darned rule. It is no good. It is a mockery upon 
the whole democratic process. 

Senator Benton. I agree with your objective. But how do you get 
that done? 

Senator Humpurey. By, I think, appealing to the good, fair play 
and fair sense of common sense of our respective colle agues. No 
matter how restrictive one might want to make a change in the rules, 
that is debatable. That is a matter of degree, but literally to permit 
unlimited debate to stop any change of the rules is to freeze the whole 
process of this Government in critical situations, if they should arise, 
in concrete. It just makes it impossible to change the rules of the 
Senate. I cannot understand how a body that lives in such a turbulent 
world as ours, Mr. Chairman, where things change from day to day, 
and surely from decade to decade with great severity, can afford to 
have itself saddled with a rule which prevents any change of the rule: 
of a body that is supposed to change with the times. 

Senator Benron. Do you think you are going to get this rule 
changed by direct persuasion? 

Senator Humpnrey. I am not very hopeful about it, Mr. Chairman. 
We are pledged to uphold the Constitution, and the whole impact of 
the Constitution, the whole motivation of it, is that of legislating and 
of governing. Any rule which prevents legislation, and any rule 
which abrogates the right of the Senate to act as a Government body 
is the complete antithesis of the purpose of the Constitution 

Senator Benron. I do not think there is any question about your 
thesis; I agree. I agree that this rule seems to many of us a mockery. 
I forget the words Senator Lehman applied to it; his were similar 
words. 

I feel, however, that until pressures can be developed that will 
influence those in the Senate who feel that they have a vested influence 
in keeping this rule as it is, we are not going to get it repealed. Now 
what are such conceivable possible pressures? Would you suggest, to 
take an example, that those who want it repealed in the next legislative 
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year would take a very much longer look on all appropriation bills 
affecting the South? I don’t advocs ‘ate this, but I must say that I feel 
that until the Members of the Senate who want. to get this rule 
changed are prepared aggressively to pursue that goal by means other 
than mere persuasion, I do not see how we are going to get it changed. 

Senator Humpurey. | will make some comments at the conclusion 
* this prepared statement. I feel very strongly about this, and may 

say, Mr. Chairman, that while I—- 

Senator Benton. I only raise the appropriations bills as an example 
to suggest that every approach to the matter should be examined. I 
shall not advocate this. 

Senator Humpurey. I think we will find that while the present rule 
seems to be directed toward what some people like to term the civil 
rights issue, there are many other issues before this country which 
may become every bit as controversial. I would hate to see our 
country again in the situation it was in prior to 1917, where the entire 
security of the Nation, the whole defense of the Nation, was dependent 
upon an inadequate rule of the Senate. 

Senator Benton. I agree. 

Senator Monroney. Don’t you feel that the present rule, with all 
its failings, is better than the one we had? In other words, that you 
can have the power to break a filibuster. 

Senator Humpnrey. I feel it plugged some needed loopholes, as I 
said. 

Senator Monroney. You had no cloture worthy of the name before. 

Senator Humpurey. It is an improvement in the sense that it is 
something like a child which is naked and is given the opportunity of 
having a pair of socks. 

Senator Benton. I think I may differ here somewhat with Senator 
Humphrey. Wouldn’t it be better to say that in order to get an 
improvement which really is a major improvement, this point 3 was 
written in? I assume that is what happened. Point 3, of course, 
freezes seemingly forever the hope of a much greater improvement 
that is so urgently needed. But there is no doubt that the present 
rule, minus point 3, is an improvement over the old rule. 

Senator Humpnurey. It is an improvement in the sense that the 
old rule was totally inoperative. 

Senator Benton. Except for the insertion of this paragraph No. 3, 
it is a definite improvement. 

Senator Humpnrey. I won't say “totally inoperative,” but the old 
rule was inoperative on critical and highly controversial matters. It 
is perfectly true that the new rule does provide a means of applying 
cloture, a means, but I intend to discuss that means in relationship to 
other procedures within our legislative body. 

The remedy for endless talk in the Senate is a simple one. We 
should amend our rules so as to enable a majority to limit debate on 
any motion, measure, or other pending matter after a specified number 
of days. There is no subject under the sun whose essential facts 
and pros and cons cannot be thoroughly explored and ventilated in a 
week or 2 weeks of debate. 

In the House of Representatives it has been possible since 1789 to 
terminate debate and bring the matter under consideration to an 
immediate vote if a majority of those present and voting so desire. 
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Let me qualify that. I am not saying our rules should be identical 
to the rules of the House. We are a different type of body, and | 
recognize the importance of greater discussion in the Senate, the 
numbers of our body permit that greater discussion. The House has 
adopted rules in view principally of its large membership and the 
expediting of legislation. 

In my opinion, Mr. Chairman, the doctrine of majority rule in the 
Senate conforms to the intent of the Constitution. Article 1, section 
5, of the Constitution provides that a majority of the Senate shall 
constitute a quorum and be sufficient to conduct business. 

| submit we have to accept that article and that section on its face 
value—namely, that the framers of the Constitution felt that a 
majority of the Senate should constitute a quorum, and that once a 
quorum has been constituted, it is sufficient to do business, and the 
words ‘‘to do business’? means the business of the legislature. To 
legislate. 

Whenever the framers of the Constitution intended that more than 
a majority would be necessary for action, they specifically so stated 
in the Constitution 

Mr. Chairman, that again makes me feel all the more strongly 
about the majority rule principle that is in the Constitution. On 
five different occasions a two-thirds vote is required, 

The first is to impeach the President of the United States and other 
Federal officers, the second is to propose constitutional amendments, 
next is to expel an elected Member of the Senate, next is to ratify a 
treaty, and next is to override a Presidential veto. 

These are the five areas where the Constitution specifically states 
that more than a majority rule is required. It will be noted that these 
steps are most serious and that for that reason require more than a 
majority rule. Yet even with these extraordinary acts a simple two- 
thirds —and [ repeat, a simple two-thirds—or a possible 33 out of a 
quorum of 49, can act. Yet the existing rule provides that 64 Mem- 
bers must vote to stop a filibuster, 

Now, Mr. Chairman, I merely go back to say that if you can im- 
peach the President of the United States with a simple two-thirds, a 
man that is elected by all the pecple of the United States, a man that 
is the end product of the entire electoral system on a Nation-wide 
basis, and if you can propose constitutional amendments, amend- 
nents to the basic and fundamental law of the Nation, if you can 
expel a member of the Senate that is an elected colleague, if you can 
ratify a treaty which may commit this Nation to the greatest of 
obligations 

Senator Benron. War 

Senator Humpurey. To war itself, or to override a Presidential 
veto—if you can do that by a simple two-thirds majority, | would 
like to hear one valid argument as to why in order to limit debate in 
the United States Senate you have to have more than a simple two- 
thirds majority. [am speaking now of a valid argument in terms of 
the importance of the issue 

Senator Benton. The logic is on your side and the guns are on the 
other side. That is our problem here. 

Senator Humrurey. The intent of the Constitution is likewise clear 
when we consider that its framers were building on the experience of 
the Articles of Confederation. The Articles operated under a so- 
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called constitutional two-thirds plan, just as is now in rule XNII, 
whe ‘reby the approval of 9 out of the 13 States was required for the 
passage of any legislation. It was the chaos resulting from such an 
arrangement which was very much responsible for our country’s 
abandonment of the Articles and the adoption of the Constitution, 
with its provision that a majority should constitute a quorum to do 
business. 

Anyone who will read the Federalist papers or anyone that will go 
back into the history of the Mount Vernon conference, for exampl 
and the other conferences that were held prior to the adoption of the 
Constitution, will see that the burning issue was that of being able to 
establish a government which could operate, a government that could 
legislate, a government that could execute the laws and that could 
administer the policies. This was the whole issue. This was the 
great issue at the Cons‘itutional Convention. 

What did they do? They adopted the principle of majority rule 
and they specifically laid out those areas where a two-thirds majority 
was required, 

Now, in my judgment, the Senate has no right, and in fact no 
power—and I want to emphasize that it has no power—to abdicate 
its constitutional responsibilities to any minority. We did not take 
an oath to uphold the rules of the Senate. We took an oath to uphold 
the Constitution of the United States, and the present rules of the 
Senate do in fact bestow upon a minority the power to prevent the 
majority from acting. 

It means that where 33 Senators out of 96 decide that the Senate 
ought not to consider an issue, their will is superior to the will of the 
63 other Senators who may be in favor of the bill. 

I wish to repeat again that the Preamble of the Constitution is 
written in the present, not in the past. The Preamble of the Consti- 
tution is a directive for action, not for tradition. ‘“‘We, the people 
of the United States, do ordain and establish’’—not ‘“‘did”’ or “‘shall,”’ 
but “we do’’—this hour, this day, this week, this month. 

You can’t “do ordain and establish justice and promote domestic 
tranquility and provide for the common defense” if you are going to 
abrogate the body of the Constitution, which requires and places a 
mandate, an imperative mandate, upon the legislative body to 
legislate; and anything that obstructs the process of legislation, in 
my mind, is unconstitutional and, in my mind, is a direct violation of 
not only the spirit but the letter of the Constitution. 

I will debate that with the best of the constitutional lawyers 
because the facts of the constitutional history of our country reveal 
that the Constitution is a directive to action, to govern—it is not a 
directive not to govern. It is a positive document which states the 
purpose; namely, to promote the general welfare and to, provide for 
the common defense, to establish justice and tranquillity 

Now, you can’t do that by a procedure of negation. You do 
by a positive procedure, the affirmative approach. 

Senators have spoken of the prerogatives of the Senate in an 
attempt to defend the right of unlimited debate and unlimited minor- 
ity obstruction. I say quite politely here this is a fallacy. 

I would like to state that the prerogative of the Senate is its responsi- 
bility to the people. The prerogative of the Senate is the responsi- 
bility to the development of the Federal system, and the Federal 








26 LIMITATION ON DEBATE IN THE SENATE 


system has as its objective the promulgation or the establishment*of 
law for the welfare and the common defense of the American people. 

The prerogative of the Senate is a prerogative of the majority to 
rule within its own House, to get on with the public business, to 
perform its legislative duties in an orderly fashion. Let us not speak 
of minority control with pride as the prerogative of the Senate. 
It is just the opposite. It is the weakness of the Senate. It is’a 
weakness that can make this Senate lose prestige in the public mind 
and lose effectiveness as a governing body. 

Now, Senators have likewise spoken of the dangers of the majority 
rule and of the fact that majorities can often be wrong. I agree. 
Certainly majorities can sometimes be wrong, but so can minorities, 
and even more often and more easily. 

I think it was Theodore Roosevelt who once said that, as he con- 
sidered all the forms of government, it was his judgment that in the 
long'run and in the great many issues the majority would make fewer 
mistakes than any selected minority. 

This is an article of faith. You either believe in majority rule or you 
don’t. You just accept this. This is one of the great assumptions, 
just as in the Declaration of Independence, ‘‘We hold these truths to 
be self-evident.” You either believe in majority rule and accept it as 
such or you do not. 

That is why the rule of the majority has been adopted and that is 
why we prefer democracy to any alternative form of government. 

What is more, there is no government in the world that provides 
so much protection against the possible mistakes of the majority. 
First, there is the whole electoral process, with frequent elections, a 
free press, and freedom of all parties to convince the electorate. 

‘Then a measure must be agreed to by both Houses of the Congress, 
one representing the people as such and the other representing the 
States and their people. 

In this process there are both committee hearings and debates on 
the floor. Next the issue must be approved by the President or 
passed over his veto by two-thirds vote. Even when all this has been 
done, there may be a general appeal to the courts on the ground that 
the act is unconstitutional. 

In other words, our constitutional framers took into consideration 
the rights of the minority. No issue was debated any more avidly or 
persistently than the issue of States’ rights at the Constitutional 
Convention, and we have heard no new argument in behalf of States’ 
rights since 1789, when the 77 were invited and the 55 came and the 
39 stayed to the Constitutional Convention. Everything that was 
to be said on States’ rights had been said. That was it. Because it 
was the issue, the big States plan, the Virginia plan, on the one hand, 
and the Connecticut, there was the great Connecticut compromise, 
the small States plan, the whole issue of the Federal system was 
resolved in this great framework of our Constitution. 

I submit that in that Constitution the majority rule principle was 
established, and the two-thirds rule was limited to certain specific 
acts or actions or proposed actions. 

Also, our Constitution provides for what we call separation of 
powers. It provides for a balancing of powers. You have the execu- 
tive, the judiciary, and legislative branch, all independent unto 
themselves You have the checks that I have mentioned here, the 
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free election process; and, even more so, we have improved our election 
process since the time of the adoption of the Constitution: with the 
direct election of Senators, for example; with the extension of universal 
suffrage to men and women alike; with the change in the electoral 
college system. All of these have been improvements to protect the 
democratic process. 

Thus, even majorities are hemmed about in the United States by a 
number of checks and balances more than in any other country. Let 
us not allow these checks on majority rule to perpetuate minority 
control. The word ‘‘cloture’’ is associated in the minds of most 
Americans with the issue of civil rights. The two are, of course, related 
at this juncture of our history, but I urge the members of this com- 
mittee to appreciate that the rules of the Senate apply to all legislation 
and that the question of cloture and unlimited debate must be faced 
regardless of what opposition on civ . rights may be 

We are entering a severe period of national emergenc vy. We are 
being asked to make decisions on ae vital problems affecting the 
national well-being. The Senate of the United States should be free 
and unencumbered to make those decisions as it sees fit and as the 
conscience and judgment of a majority of its Members determine. 

Mr. Chairman, I respectfully ask you and the members of your 
committee to report out a resolution which will restore the democratic 
principle of majority rule to the Senate. 

| have said that 1 am a cosponsor of both of these resolutions. | 
think either one would be more than adequate, would suffice, and would 
once and for all resolve any doubts in anyone’s mind as to whether or 
not the Congress of the United States is an active legislating body or 
whether it has within its framework of rules a mechanism that can 
destroy the entire process of legislation. 

I shall be glad to answer any questions. 

Senator Benton. The de ‘pth of your feeling and the breadth of your 
experience is well indicated by this most remarkable paper and your 
supplemental comments. Il congratulate you on your presentation. 

Do you have any further comments, however, or any ideas on just 
how to get this done? 

Senator HumpuHrey. Yes. 

Senator Benton. We won't get it done merely by reporting out 
a proposed change of rules by the Rules Committee, assuming we can 
get a change successfully reported out. In any effort to change this 
rule, we are faced by a group of men who feel it is in their interest and 
in the interest of their States to keep this present section 3 of rule 
XXII 

Do you have any specific suggestions on how to influence these men 
so that they will agree with the logical and powerful arguments you 
you have advanced here? Because it seems to me, for the purpose of 
our discussion here this morning, that we must assume that section 3 
of rule XXII is constitutional, although the committee this morning 
has agreed with Senator Lehman that we would look into the matter 
of its constitutionality. 

Senator Humpurey. I would very much doubt its constitutionality 

Senator Benton. Senator Lehman raised the point most vigor- 
ously, and we plan to look into it. But for the purpose of our discus- 
sion this morning it is better to assume it is constitutional. [ shall so 
assume, having just read one section of the Constitution which applies, 
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and Senator Monroney thinks it is constitutional, though you bring 
out very well the contradiction in this rule with important provisions 
in the Constitution, 

Senator Humpurey. I would like to have this rule tested against 
the mandate of the Constitution in article 1, section 5. 

Senator Benton. | would like fully to agree with vou, but T think 
it would be more productive in this discussion if we assume that it is 
constitutional 

Senator Humpurey. Yes; assume that itis. What do we do? 


Senator Benron. I asked Senator Lehman: ‘Do we stay in session 
during October, November, and reamed rin order to bre ak a fili- 
buster?” We can only do this every other vear, or even have a possible 
choice. We don’t have a chance of atte atin it in aehion vears. 


Too many people in each party must put foremost the greater busi- 
ness, not necessarily greater, but the seemingly more urgent problem 
of getting back to the campaigns in their home States. 

Senator Humpurey. I submit there was plenty of time this past 
vear for us to have done this. We didn’t do too much legislating 
around here for at least 2 or 3 months. ‘The business of the Congress 
was held up on one investigation after another. 

Senator Benron. I don’t see how that has a bearing on this 
question of today. I agree there was plenty of time if we had wanted 
to get the question settled, and there still is plenty of time. 

Senator Humpurey. There are periods in the work of the Congress 
when a determined effort can be made. 1 refuse to believe that 
approximately 64 or 65 Senators who are pledged in their respective 
States and areas for civil-rights legislation, for example, in both political 
parties, cannot outlast a foree half as large, to put it very bluntly 
1 mean, if the determination is there 

Senator Benron. That is one possible way to pose the question. 

Senator Humpurey. [ am simply saving if ever the principle that 
the spirit is stronger than numbers—we have seen it in the Senate 
The spirit of those who wish that this rule not be changed has domi- 
nated the United States Senate. The numbers, unless somebody has 
been fooling the public, have made strong pronouncements on these 
issues 

You have asked what we can do. The obvious answer, Mr. Chair 
man, is there is no easy way out. The obvious answer is that some 
time maybe we will just have to jom the issue. I wish that we 
wouldn't have to. 1 wish we a l appeal to evervbody’s reason and 
trust on the basis even of the present rule of a constitutional majority, 
which I think is unconstitutional. 

Senator Benton. We have had three suggestions—no, four sug- 
gestions—this morning as to what might be done about it. I shall 
review them because vou may wish to comment on them. 

The first is the suggestion advanced by vou and Senator Lehman 
that rule XXII is in contradiction with another section of the Con- 
stitution and is therefore unconstitutional. I have asked our staff 
to look into that. 

The second suggestion is that we now face up to the filibuster, on 
the theory that it can be outlasted and broken 

Senator Humpurey. That is right 

Senator Benton. However, according to vour own figures, if there 
are 30 men or thereabouts in the Senate who are not sympathetic 
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with changing this rule, IT would very seriously question whether 
any group in opposition ever could break it or, as vou put it, outlast 
them, because 30 or even many less is far too large a number. 

The third suggestion is that the rules of the Senate by majority vote 
could be made to lapse every 2 vears the way they lapse each 2 vears 
in the House. That also we are going to look into. That rule would 
open up for each 2-year session the question of the Senate rules but 
apparently this suggested change in our rules, before it could come to a 
vote, would be subject, under section 3 of rule NX X11, to a filibuster. 

Senator Humpurey. I am afraid that at would. That was my 
interpretation of it. 

Senator Benron. That doesn’t seem to advance us any. Then 
fourth was the question that I raised casually, without any fore- 
thought, in the midst of vour testimony, that after all there is a great 
deal of power 1n the hands of the 64 or 65 men, who attest that they 
want to change rule XXIV], if they Want to face up to their power ind 
ise it for the end objective of changing the rule. Manifestly they 
have enormous power, economic power, in their relations with the 
croup that is standing in the way of this change of rules 

{ny use of such power would require great leadership, cohesiveness, 
and vitality on the part of the 64 or 65: but the power Is, of course, 
there. The issue comes up on many appropriation bills; it comes up 
on the rivers and harbors bill, the military appropriation bills, and 
on many bills where the money is being taken in takes from the 
Northern States, as indeed, I hasten to add that I think it should be 
taxed out of the northern industrial States—I wholly agree that it 
should be—and is being put into the Southern and Western States 

This has been going on for decades, and is quite right in my judg- 
ment and we are all used to it and accustomed to it in the industrial 
States, certainly in New England. Our New England business com 
munity even seems to prefer to see New England taxed at the rate of a 
billion dollars or more a vear more than the total Federal funds which 
return into New England, to the thought of many proposed Federal 
projects for New England which would return some of this money into 
New England. 

The tax money is going from New England, New York, Ohio 
Minnesota, I assume Minnesota, at least from the Northern State 
general, much of it down into the Southern States, where we find the 
opposition to the change of this unhappy rule XXII 


Here we have a fourth question. I raise it only in order to get on 
the table the various possibilities in the field of action. How much 
this question has ever been explored, I don’t know. But if we are to 


cover all the possibilities we must certainly discuss this one. 

Senator Monroney. Don’t vou think that would be a very dan- 
gerous practice to start? 

Senator Benton. Yes, I do. gut I think it should be raised here 
if we are to cover the possibilities 

Senator Humpurey. I frown on that 

Senator Benron. | think it is dangerous and I don’t approve of it 
[am wholly against it, but Lam also against this rule NXT] | wholly 
oppose the kind of thinking I have been outlining applied to our 
problems in the Senate. | unequivocally Oppose it, but I am also 
against this rule. I agree with everything Senator Humphrey's 
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opposition here this morning to rule XXII and again I say: What do 
we do? 

I am just as much against this rule as I oppose the approach which 
I have just suggested. So here we have two evils, and I only bring 
up this last approach because it is a fourth concrete and_ specific 
suggestion which must be included in our discussion of this morning. 
I don’t see much promise, to tell you the truth, in any one of the four 
aneroeenee: However, I think a fair question to be aimed at each 
witness is: What specifically do you think can be done? Senator 
Humphre y was just as eloquent on this subject in 1948 in Philadelphia 
as he is here today, and we are right where we were in 1948. 

Senator Humpurey. This subject, Mr. Chairman, is a matter of 
procedure and it ought to be treated as such. Unfortunately, there 
has been an identification with substantive matters. 

Senator Benton. This seems inevitable. 

Senator Humpurey. It is inevitable, apparently, at this time. I 
still repeat this is not a sectional issue and I deplore the fact that we 
do become sectional in our consideration of this on both sides. I don’t 
want to enter into a process of attrition. I feel very strongly about 
the need for flood control and the need for development of resources 
of all areas of our country. 

Senator Benron. Especially for the South. 

Senator Humpurey. Yes. 

Senator Benton. The South more than any other area. 

Senator Humpurey. There is a kinship between the South and our 
part of the country. 

Senator Benton. The South has been the most abused and mal- 
treated and can be said to deserve the money of the American taxpayer 
more than any other section. 

Senator Humpnrey. I am for it 

Senator Benton. In the field of education and industrial develop- 
ment and in every other field. I am pointing up the contradiction. 
The South is where the developmental money should go. 

Senator Humpurey. That is correct. 

Senator Monroney. On the matter of reprisals, one section against 
the other, that where there is the issue of sectionalism on legislation 
and there would be a dangerous precedent. It would be more de- 
feating of the ultimate good of the country than anything I can think of. 

Senator HumpHrey. May I suggest there are going to be some 
other ways. I think one thing I have learned in the Senate is a sense 
of patience, and patience in this turbulent period may not have to be 
extended too long. There are great economic changes taking place in 
our country. We are in a new defense program at the present time. 

World War II made some profound economic impacts upon the 
far West, for example, the Midwest, the South, and the Southwest, 
There is another great defense program going on. In my part of the 
country we get little or no—we are forty-seventh in Minnesota on the 
list of military public works. We are very low on the list for what we 
call defense contracts. In other words, our area remains rather static 
unfortunately in terms of its cultural and economic institutions, but 
there is an area in America which is going through a great change, and 
that area happens to be what some people identify as the South 

I think - change is good. It is change of industrialization, it is 
a change of development of new products, it is a change in their 
science of agriculture, the one-crop system is going out. 
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For example, some years ago there was very little dairying in 
Mississipp1, for example, or other States. Today it is one of the biv 
dairying areas. 

How economics and politics are inseparable, Mr. Chairman, and 
as the economic development of a country progresses and as these 
great economic changes come, you are going to have a change in the 
politic ‘al temperement, and that is going to make a change in the 
Congress of the United States. 

Senator Benton, Senator Humphrey seems to me to confirm in a 
very vigorous way Senator Monroney’s point. Indeed Senator 
Humphrey’s suggestion, carried to its logical conclusion, would 
indicate that the Federal Government should put—let us say 
twice as much money into the South, to improve the South educa- 
tionally and industrially and to raise its level of income—and thus to 
deminish the fear that now exists in the South which is implicit in 
its resistance to the FEPC Acts and to other such proposed legislation. 

Senator Humpurey. | think we see signs of this. 

Senator Benron. I admit freely that this is a better long-range 
approach and a more constructive one, than is implicit in my short- 
range query, Which I want to again emphasize I don’t approve of 
and which raised wholly in the form of a query in order to try to get 
listed for the committee what the various possibilities might be. 
I, of course, approve fully this long-range objective of Senator 
Humphrey’s which seems to be concrete and specific and to promise 
ultimately to get done what we want to get done. But I don’t like 
to wait so long. 

Senator Humpurey. Mr. Chairman, I am convinced that these 
changes are developing much more rapidly than most of us appreciate. 
There has been a remarkable lifting of the standards of economic 
productivity, of health and education and social-welfare institutions 
ia the southern areas of our great Nation, and for all of that I am 
extremely grateful, and I feel like you do. I want to help. 

I think all of the areas of the country need this kind of integrated 
programing, and I feel that in the very short period of time that the 
political effects of this will be felt here in the Congress. Men are 
going to know that there are people who have different points of 
view, and the challenge of political leadership, the challenge of political 
ideas is going to have its impact upon those who represent areas, all 
areas of the country. 

My own State, for example, was once thoroughly agricultural. 
Today it is becoming very much industrial. That is having its 
political effect upon our general political attitudes. 

I don’t want to take any more time of the committee. I wish I 
could give you an answer. I will conclude by saying that this rule, 
which was adopted, needs to be explored and exposed for the fraud 
that it is—and that is what it amounts to—in terms of the rules of 
the Senate. 

This rule has placed around the Congress of the United States, the 
Senate particularly of the United States, a sort of strangle hold on 
any area of legislation that appears to be highly controversial. 

It just means that we are living by sufferance and I would hope 
that somehow or other an appeal to reason and an appeal to fair play 
would call for its alteration or would promote its alteration. I think 
that all of us recognize we have got an obligation in this field and 
we can’t ignore it. 
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I would be perfectly willing to be conciliatory, friendly, cooperative, 
to improve the rule. I recognize you don’t get the millennium, but 
this rule of 64 and then no changes in any further rules is, as I said, 
I don’t know any better word, it is just incredible. How we ever 
adopted it is beyond me, particularly by a vote of 66 to 23. 

Senator Benron. However, I again remind you that Senator Mon- 
roney says the present rule is an improvement over what we had 
before. 

Senator Monronry. We had absolutely nothing before. 

Senator Benton. Senator Humphrey, you can see right in line 
with what Senator Monroney has just said, you can see why Senators 
voted for the change—in order to take a step ahead in this area. 
They did take a step ahead, 1t seems to me. 

Senator Monronry. At least they have a form of cloture if they 
have enough votes. 

Senator Humpurey. I would like for this committee to investigate 
how many highly controversial issues in the history of our country 
received 64 votes. 

Senator Benton. We have to start with the record on cloture votes 
since 1917. We have shown there is only one that carried for cloture 
by a simple two-thirds—that would have failed to secure a constitu- 
tional 64. Yes, there is only one case of a vote on cloture that got 
the simple two-thirds, under the old rule, that wouldn’t have received 
the 65since 1917. The other 3 which carried all had more than the 64. 

I don’t know which that one vote is, but it should be dug out and 
put into the record 

The information referred to above is as follows: 
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, Senator Benton. I want to add further, in fear of being personally 
if misunderstood, on the point I brought out earlier in my effort to 
l, help develop every logical possibility in the field of action on this 
T subject, that 1 supported Senator Monroney’s colleague, Senator 
Kerr, in his amendment, putting an extra hundred million dollars, | 
i think it was, into the building of schools 
d Senator Humpurey. School construction. 


Senator Benron. School construction, as amendment supported 
because of my strong feeling about the needs, partietlarly in th 


eC Southern States, for school construction. 
‘Ss Senator Monroney. That applies generally in defense areas 
\. Senator Benron. I don’t believe much of the money will come into 
Connecticut, a State which is almost wholly a defense area. 
V Senator Monroney. Ii you have defense-impacted areas 
Senator Benton. | thought at the time I made the vote, | thought 
e the money was more likely to go for schools around the military 
\ installations and camps and the new industries being built in th 
South and West. 
s Senator Monroney. I don’t have the breakdown on that, but it 
e wasn’t a sectional issue, I don’t believe. 


- Senator Benron. It may not have been sectional, but [ thought 
at the time that very little of the money was coming into New 
England. 
Senator Humpurey. I think if we can subordinate the sectional 
aspect, we will be helpful in developing an orientation toward thy 
treatment of this rule. There are some people that interpret this 
rule as a protection for their section, and I want to say that, as far 
as I am personally concerned—and I have tried to vote this way on 
legislation, and I will stake my record upon it for critical examina 
tion—that I feel that projects that are good for the far Northwest 
like Oregon and Washington, are good for the far Southwest and they 
are good for Minnesota and New England. ‘There is an integrated 
economy which we have, and we are developing an integrated political 
economy. 
To be sure, we started out without that kind of over-all 
ment, but | submit that the record of the constitutional history Ol 
this country demonstrates that the purpose of the framers of the 
Constitution was to develop a nation, not several nations, but a 
nation, a community of interest, an integrated political economy 
and the curse of the Articles of Confederation and the turbulen 
period that followed during those years of the Articles of Confedera 


} ‘ } ' 
auevelrop- 


tion revealed that we did not have a nation, we had several nations 
and those who gathered together at Philadelphia to frame the Con- 
stitution had as their objective the development of a great comumunity 


ol interest, a great political economy, and a nation that could bs 
identified as an integrated working covernmental and economic 
establishment. 

Anything that in anv way adulterates that which was the ob}: 
Or any prin iple or rule of the ( ‘onere s that nanny way | mits 1 
fillment of that objective is to me at abrogation of the Constitutior 


and while it mav not be unconstitutional in a so-ealled legal sens 


unconstitutional in the terms of the spirit of the Constitution, a 


spirit of the Constitution the courts have interpreted to mean as 


as the letter of the Constitution 
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I spent some years studying constitutional law and teaching con- 
stitutional history, and I feel with deep conviction on the subject. 

Senator Benton. Senator Monroney now we know why he is so 
good on this subject. 

Senator Humpurey. | would like to have 

Senator Benton. He cites figures such as 77 were invited, 55 came, 
9 stayed, and he acts as if he has used them before. 

Senator Humpurey. I think it would be revealing for this commit- 
tee to get in some eminent constitutional historians or constitutional 
lawyers, men who can go back into the earliest days of our constitu- 

tional history, and get them to document for you just what the intent 
and the purpose of the directives of the Constitution are and were 
and how this rule abrogates that purpose. 

Senator Benton. Why don’t vou and Senator Monroney, if he will 
join us, and I ask the American Bar Association to take this subject 
as a very important project and to set up a committee of eminent 
constitutional lawyers to give us the benefit of their judgment? 

Senator Humpurey. May I add an amendment to that? That I 
would also suggest that at times the law is cold and sterile. Let us 
inject a little of the milk of human kindness and call upon the Ameri- 
can Political Science Association, which is composed of most eminent 
members in the field of constitutional law. There are eminent men 
at Harvard, Princeton, Yale, Stanford, and others that could be of 
help to us. 

Thank you very much. 

Senator Benron. Thank you. We are deeply grateful to vou. 

Mr. White, will you come forward. 

Mr. White, we are glad to welcome you. We know of your long 
and distinguished career. 

Mr. Walter White, for the record, started as assistant secretary of 
the National Association for the Advancement of Colored People in 
1918, became secretary in 1929, and has now been executive director 
for how long, Mr. White? 

Mr. Wurre. More years that I would like to remember. Twenty- 
one 

Senator Benton. Twenty-one years. Mr. White is a novelist and 
biographer. He was awarded the famous Spingarn medal in 1937. 
He has a list of appointments and honors much too long for me to detail 
here. I refer those seeking further enlightenment on his distinguished 
career to Who’s Who in America and other sources. 

Mr. White is one of the most distinguished citizens of my State of 
Connecticut. IT mustn’t forget that as a most important part of my 
introduction of him 

Mr. Warre. Thank you very much, Mr. Chairman 


STATEMENT OF WALTER WHITE, EXECUTIVE SECRETARY; AC- 
COMPANIED BY CLARENCE MITCHELL, EXECUTIVE DIRECTOR, 
WASHINGTON BUREAU; BOTH OF THE NATIONAL ASSOCIATION 
FOR THE ADVANCEMENT OF COLORED PEOPLE 


Mr. Ware. Mr. Chairman and members of the Committee on 
Rules and Administration, on behalf of the National Association for 
the Advancement of Colored People I appear before you to support 
Senate Resolution 105 and Senate Resolution 41. If the principles 
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of these resolutions are adopted by the Senate of the United States we 
shall have an effective method of limiting capricious and irrelevant 
debate. 

| would like to digress for a moment to say two things: 

One, | am honored to follow two distinguished champions of good 
government, civil rights, human decency, like Senators Lehman and 
Humphrey. 

1 am honored also to appear before a committee which is chaired by 
one of the few members of the Senate who today have the courage to 
oppose government by smear. I am very honored to be here 

| would like to also digress on a second point and respectfully dis- 
agree with vou and with Senator Humphrey in saying that the present 
Senate cloture rule is better than the one adopted in 1917. It is our 
contention that the present rule is worse than the one in 1917. Ever 
since Senator Vandenberg on July 28, 1948, made a ruling, which we 
believe he made sincerely but incorrectly—he ruled that a motion to 
consider a bill could not have cloture applied to it. 

We agreed with the ruling of Vice President Barkley on March 11, 
1949, when he held that rule 22 as adopted by the Senate in 1917 made 
it possible to apply cloture not only to a measure but on a motion to 
take up a measure. 

Thus, the original rule which permitted the adoption of cloture by 
two-thirds of the Senators present and voting, if it had applied to 
motions to take up a bill as well as on the bill itself, it is a better bill, a 
more workable one, a more democratic one, than the present so-called 
Wherry-Hayden compromise cloture rule adopted in 1948. 

Senator Benton. Are you clear on this, Senator Monroney? 

Senator Monroney. I was wondering—did Senator Barkley’s rul- 
ing affect correction of the Journal and other dilatory tactics, which 
were outside the sphere of cloture? 

Mr. Wuirre. As I remember it, Senator Monroney, a motion was 
made for cloture only, motion to consider a bill, which included 
dilatory motions and the like, and Senator Russell of Georgia made a 
point of order against the cloture motion, which was overruled by 
the Chair. 

On appeal from the decision of the Chair, Mr. Barkley being in the 
chau at the time, the decision of the Chair was not sustained on 
Mareh 11 by a vote of 41 to 46. 

[In connection with that, Mr. Chairman, [ would like to ask that 
there be included in the record of these hearings the very excellent 
public affairs bulletin No. 64 of October 1948, revised March 1951, 
entitled “Limitation of Debate in the United States Senate,” by 
George B. Galloway, published by the Legislative Reference Service of 
the Library of Congress. It is an excellent, factual, objective history. 

Senator Benton. Mr. Galloway is a distinguished political scientist 
and very well known to me. If there is no objection, we shall include 
his bulletin in the record at the end of Mr. White’s testimony 

I wish [ could understand better why vou feel that the rule adopt 
in 1949 is not an improvement over the previous rule. Even though 
we don’t like the 1949 rule, it seemed to me a step forward. A 
Senator Monroney has pointed out, if the constitutional two-thirds 
vote can be secured, this does achieve cloture: whereas under the 
previous rule, even with a two-thirds vote, the simple two-thirds or a 
constitutional two-thirds, the vote didn’t have the effect of achieving 
cloture 
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Mr. Wurre. The 1949 rule provides for two-thirds of the total 
membership of the Senate or a minimum of 64 affirmative votes. 

Senator Benton. Yes. We have shown in a previous table that 
this would have only made a difference on only one of all the votes 
taken in this field from 1917 to 1949. Now, of course, it might in the 
future make much more difference than that. I disagree wholly, just 
as have Senators Humphrey and Lehman, with the theory involved in 
this constitutional two-thirds. Ll wholly concur with Senator Hum- 
phrey’s testimony just delivered dealing with the theory, but on the 
record it would have made only a difference one time in 32 years. 

Now under the new rule, adopted in 1949, leaving aside for a moment 
this objectionable section 3, when vou get your two-thirds vote, in this 
case a constitutional two-thirds or 64 votes, you do achieve cloture; 
and on all kinds of legislation, this can prove vitally important on 
legislation entirely apart from civil rights legislation, which is the big 
issue which gets most of the attention and most of the interest here. 
In many other areas as in the First World War, the strengthening of 
the cloture rule in 1949 may prove to have great significance. 1 agree, 
however, that the price paid at that time seems to me to have been 
too high. 

The fact that you can get cloture under the present rule seems 
surely to make it more effective than the previous rule, which turned 
out to be a sham and delusion, even though we object strenuously to 
the present rule 

Mr. Wuire. Senator, may I say that, as you well know, after the 
opening day of the Senate 

Senator Benton. Do you want to detail for us how the present rule 
is worse? 

Mr. Waite. After the opening day of the Senate very rarely are 96 
Members of the Senate on the floor of the Senate, and when you require 
two-thirds of the total membership of the Senate 

Senator Benron. Perhaps three-quarters of the Senators in town. 

Mr. Wuirr. Yes. 

Senator Benron. That must be true many times that 64 is 75 
percent or even better. | 

Mr. Wurrr. You see, when the 1917 rule was adopted, it appears 
from studies that have been made that the Senate had in mind that 
two-thirds of those Senators present and voting could impose cloture, 
could vote for cloture on a bill or on a motion to take up a bill. 

In recent vears one oO] the devices has been to filibuster against the 
motion to consider a bill, but it was not a fixed rule until Mr. Vanden- 


bere’s unfortunate ruling held that no cloture could be applied to a 
motion to consider 

Senator Benron. We only had half a cloture rule before 1949, and 
this helped make rule NXII noperative. s that 1t? 

Senator MONRONEY Yes 

Senatol JenvTON. If the rule hichin’t apply to a motion to take up, 
this made it far less than half effective, vou might say. 

\I Wi IT} Yes: and as to Senato \lonroney’s statement about 
dilatory motio he Gallowa publication, on page 32. suggests the 
Cc ippling of a filibuster 1s possibl i, under e@Xisting rules “the Chair 
makes ¢ stic 1 nes a t dilator motions, On points of order 
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senator Monroney. This is dilatory debate on the correction of 
the ee where a great many filibusters have taken place, not on 
the bill itself but on the journ: al. 

Mr. Wurre. In that respect there is a modest improvement, but 
so far as actual achievement of the limitations of irrelevant debate are 
concerned, it is impossible to achieve it under the present set of rules. 

This committee will hear many learned arguments on why the fili- 
buster should be ended. There also will be the counterargument that 
the power of a few Senators to throttle the Nation’s business is a 
necessary safeguard for the rights of minority interests and the small 


states. 
The history of the filibuster does hot show that the interests of 
small States are protected by this practice. No one can imagine the 


two Senators from Delaware, for example, or Rhode Island, stooping 
to the use of the filibuster on some selfish issue which was considered 
of interest to their State but contrary to the national interest. The 
filibuster technique has not been effectively used by northern and 
western Senators against benefits sought by southern Senators for 
cotton and peanut growers. No one has vel devised a means for 
conducting a successful filibuster agamst tax bills that give unfair 
advantages to certain classes of our citizens. 

The issue before you is very simple. This hearing is necessary be- 
cause there are too many Me mbers of the Senate who do not really 
believe in democracy. They do not have enough faith in the integrity 
of their colleagues to let the will of the majority prevail. 

Prior to the Japanese Peace Treaty Conference last month in 
San Francisco, our Government occupied a less vulnerable position 


with respect to filibustering than it does today. Before September 6, 
1951, the moss-covered argument was made about the Senate being 
‘the last forum of full and free debate’? in the world. Again and 


wain and again Senators argued with straight face that democracy 
would die if they were denied the right to talk as long and as irrele- 
vantly as they wished on any subject under the sun. 

Then Soviet Russia took a leaf out of the book of Senate obstruc- 


tionism. They utilized every one of the techniques of delay which 
had been perfected on ~~ floor of the United States Senate. Ameri 
cans fought and died in Korea as Communists in the United Nations 


and at Kacsong Sead on interminably to bloek aetion The whol 
world knew that the Soviet Union accepted the invitation to San 
Francisco for the sole purpose of filibustering. 

What did the United States and the United Kingdom do to meet 
this grave emergency? They drew up rules of procedure to impose 
strict cloture at San Francisco, precisely as Senators Morse, Lehman 
Wherry, Lodge, Humphrey and others propose in these resolutions to 
do in the Senate. The United States-United Kingdom. strategy 
worked as the non-Communist world applauded and the Communist 
world screamed in anger and frustration that “free speech” was bemg 
denied them Imagine, if vou will, how vulnerable the United Staté 
will be throughout the world—particularly those portions of the earth 
which hang in the balance today between demo¢ racv and commu 


lism iow Nation Lnposes cloture on Russia at San Kran sco 
refuses to do so on obstructionists in the United States Senat: 
Gentlemen, it is our contention that we deal here not with 


ST ech but with the most expenslv¢ speech Lt) the | wmtorv oO \! 
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so far as preservation of the democratic process is concerned. We 
challenge any logical man to differentiate between Gromyko and 
Senator Eastland on this issue of filibuster. 

In that connection I would like to call to your attention and read 
into the record a clipping from last evening’s Evening Star. It is a 
dispatch from the United Nations at New York, and I read you only 
the first paragraph. I believe it is applicable to the issue involved 
here. 

Senator Benton. Do you want the whole article put in the record? 

Mr. Wuirr. Just the one paragraph. It reads as follows, date- 
lined October 1 

Russia objected today to debate of the Iranian oil dispute before the Security 
Council, calling Britain’s complaint an interference in the internal affairs of Lran. 

That, gentlemen, is precisely the argument we have heard through 
every filibuster on the floor of the United States Senate, that there 
must not be any interference with the right of free speech or any inter- 
ference with the purely internal affairs. 

| submit that, at a time when we hover on the brink of world 
war [IT because of the situation in Iran, that should be given sober and 
thoughtful consideration by the United States Senate. 

Killing civil-rights measures is only a small part of the havoc 
created by those who use the filibuster. Every time a bill is talked 
to death when it is clear that a majority of the Members of the Senate 
favor it, a new nail is driven in the coffin that our enemies wish to use 
for the burial of our form of government. Viewed in this light, we 
can see those who hope that these hearings will be a failure include 
every member of the bigot fringe in our own country and dictators 
evervwhere else in the world. 

Through the vears the style of attacking civil-rights legislation has 
changed. The ae against the Dyer antilynching bill in 1922 
was studded with bitter attacks on racial minorities in the United 
States. Later the Senator Bilbo stvle of libel against racial, nation- 
ality, and religious groups in the United States reached such a low 
point that the strategists who plan filibusters realized that they were 
losing their case in the court of public opinion. 

Under the leadership of Senator Richard Russell, of Georgia, a new 
and more deadly stvle has been adopted. 

The filibuster is now called extended debate. Such “debates’’ are 
characterized by voluminous statistics, jokes delivered in the country- 
club manner, and information about how much progress the South is 
making in solving the artificially created race problem. The ‘new 
sound”’ of the filibuster stresses logic based on a false premise, humor 
that disarms the listener, and totally irrelevant statistics. 

The meat-ax approach stopped the business of the United States 
Senate for 29 days in 1938 when an antilynching bill was being con- 
sidered. The 1950 filibuster against FEPC legislation lasted 9 days, 
and everyone commented on the “high caliber of debate.’ In the 
end, however, the bill was just as dead. 

The only Members of the United States Senate who have the power 
to carry on a prolonged fiilibuster are from those States where voting 
restrictions and various forms of intimidation limit the electorate so 
- at actually only a small part of the population determines who comes 

» Washington. These men know that when civil-rights legislation 
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passes their days 1 in public life are numbered. Therefore, with them 
this is a battle of survival. They are not fighting to protect a singk 
interest but them own. The \ know that, when the people of then 
section of the country need no longer fear mob violence and when they 
are no longer divided by the cruel barrier of racial segregation, it will 
then be necessary to run for office on merit instead of emotion ly 
this kind of an election only a few of them would stand a chance of 
running better than a poor third 

Fed and nurtured upon the successful use of the filibuster in defea 
ing antilynehing and other civil-rights measures, the Members of thi 
Senate from Mississippi, Georgia, South Carolina, and other parts of 
the deep South have extended their power to almost every kind of 
legislation that is considered in the Congress. They have used thei 
ower to deprive workingmen of full protection under national labor 
egislation. They have kept children in ignorance by bottling up o 
emasculating legislation designed to aid public schools, and they havi 
brought about the waste of millions of Federal dollars by effectively 
blocking safeguards against using public tax money to create and 
support duplicate facilities bs we “lon race 

Many of the laws of the Nation are not written to meet the needs 
of the whole population. Rather they are tailored to a pattern that 
will please the filibuster group. Whether this pattern will cover needs 
of the body politic is usually secondary 

When the draft and UMT legislation was before this session of 
Congress, our organization made a plea for the inclusion of safeguards 
against segregation of members of the armed services because of race 
The United States is the onlv important nation in the world today 
where citizens are expected to jom in the common defense of thei 
country while fighting in separate armies based on color SeoTreca 
tion in our Army has been a constant reminder to people of oth 
nations that we do not practice democracy. 


- 


' 
t 
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Yet, when the draft bill was being considered, when every minut 


wasted in failing to strengthen our national defense might be paid for 
human lives, there were Members of the Senate who would ha 
filibustered the legislation to death rather than permit the inclusior 
of antisegregation amendments. The obstructionists knew that they 
did not have the power to keep such amendments from passing, b« 
the great majority of Senators come from States where se¢ 
vation is rightly considered an evil. But they also knew that they 
alone would be willing to risk the national security im a legisl 
battle on the issue of seoTrega lion The refor the issue Was lot ce 
bated in the Senate but tossed into the lap of the President for settle- 


ment by an Executive order 

Senator Benron. Senators Lehman, Humphrey, and I have be: 
very much interested in the question of segregation in 
We have met with Mrs. Rosenberg and with top officials of t] 
Defense Department in order to try to do everything we could in this 
area, as you perhaps know, or Mr. Mitche ll p rhaps knows 


Senator Lehman 3 or 4 weeks ago s« us a letter he hac 
received from the Defense Department claiming very great progr 
n this field Do vou agree that substantial progress Is pene Made 

Mir. Wuirr. Very substantial progress, but 1 would like to say 

Senator BENTON Then that is at Cust a verv constructive 
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Mr. Wuirr. It has been made not because of but in spite of the 
attitude of the Congress. Segregation has been almost totally abol- 
ished in the Air Force. 

Senator Benton. | think there are a great many in Congress, like 
Senator Lehman, Senator Humphrey, and myself, who have been 
very interested in this subject. 

Mr. Wuire. You misunderstand me. 

Senator Benron. You mean the abolition of segregation has been 
held back by the aetion of the Congress itself? 

Mr. Wurre. I was not speaking in reference to individual Senators. 

Senator Brenton. I see Senator Douglas back here among our 
visitors. I didn’t mention him because he hasn’t testified this morn- 
ing. He too was greatly interested in this subject and was present 
at these meetings in Senator Lehman’s office. 

Mr. Wutre. Yes; there is a minority in the Senate 

Senator Benton. Do you think the progress is very substantial? 

Mr. Wurre. It is substantial. We have not achieved the millen- 
nium, but we are moving. 

Senator Benron. I don’t think any of us think we are now on the 
eve of the millennium in any area of our national life. 

Mr. Wurre. When the Senate Banking and Currency Committee 
considered the defense housing bill, the same story was repeated. 
Unless the President and the executive agencies of government act, 
the Southern States will spend millions of tax dollars to build separate 
housing, separate community facilities, and even separate sewer lines 
for white and colored people under the Defense Housing Act. 

In the State of South Carolina alone plans are afoot to waste nearly 
$22 million of Federal tax moneys incidentally in segregated facilities 
ranging from separate jail cells to parks for Negroes only and white 
only. When taxpayers are being called upon to turn their pockets 
inside out to foot the defense bill, it is ineredible that the Congress 
would tolerate the waste of Federal funds for separate facilities based 
on race. Antisegregation amendments were considered. They were 
not acted upon because northern Senators would not take a chance 
on provoking a filibuster. In other words, it was decided in advance 
that southern Senators would rather see their constituents sleep in 
shacks and lean-tos than provide good housing in defense areas on a 
nonsegregated basis. The tragedy is that in some cases this con- 
clusion was correct. 

1 should like at this point to interject a comment that I have read 
with deep interest and deep sympathy the very strong statements by 
Senator Walter F. George, of Georgia, saying this is the last tax bill 
that he is going to support. 

But I would like to suggest to Senator George and his colleagues 
that the abolition of segregation would materially reduce the cost 
of our armed services program and of government itself. That is 
one way where we can practice some real and immediate economy. 

The sinister influence of the filibuster leaves nothing safe. Even 
our international commitments and agreements are marred by reser- 
vations and picayune language because the lords of the filibuster 
threaten to crush them if such concessions are not made. 

Senator Benton. Senator Douglas, will you come forward? 

Do you want to testify? 

Senator Dovetas. No. 
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senator BENTON. We are elad to see you here because we know 
there is no one in the Senate more interested in the subject we are 
discussing this morning. We are glad you are here with us. 

Senator Douetas. Thank you, sir. 

Mr. Wurre. The Senate Foreign Relations Committee in th 
Kighty-first Congress loaded the Bogota agreement with booby 
traps because some members of that committee thought that th 
treaty without such impediments might be used to advance the caus 
of unsegregated education and FEPC in the United States. Th: 
cenocide agreement has been smothered by the lforeien Relations 
Committee because some members think that approval of it would 
put the United States on record against lynching 

Here again is a situation where the filibuster permits blind prejudi 
to exercise more control than patriotism. ‘These agreements and 
treaties are our msurance policies to be used ata time whet we may 
sorely need friends among the colored people who are two-thirds of 
the world’s population They May be the factors that legislatures 
of black, yellow, and brown people will weigh when they are voting 
on whether to stand with democracy or with communism. Yet ther 
are not enough \Mlembers of the Senate, under the present rule i 
overcome the well organized filibuster machine if there was a test 
of strength. 

The dreary historv of the filibuster in the United states Senat 
shows that selfish men will use it against the national interest as i 


the Alaska-Hawaii statehood bills. They will use it to cover up 
oeraft and corruption as was done in 1927 when the life of the Reed 
committee was choked off by a talkfest. They will simply waste the 
time of 
Long in 1935 

The capricious nature of the filibuster technique is shown by th 
excerpt from the Congressional Reeord of August 18, 1950 

H. R. 331, to provide for the admission of Alaska into the Unior 
was announced next in ordet 


Senator Lucas, then the majority leader, said: 


the Senate as was done in the 15 -hour filibuster of senator 


I want to call vour attention to what I believe the importance of adr 
both Alaska and Hawaii into the Union Some time ago, when it was report 
that the Democratic poliey committee might take up the Alaska and Hawa 
bills, we reeeived word from Senator Eastland that if one of those bills wer 
brought up he VO ild propos to lisplace it DOV trving to p ish t he \I icait Fey 
t ( ro 

Then | discovered if that happened p ssibly some Senator would att 
civil-rights amendment on the Mundt-Ferguson bill That would be a 
difficult parliamentary situetion to face Mr. President, I hope that 
happer If the time comes when we heave to bring ip one of these bills or | 
of them to admit Hawaii and Alaska to the Union, I should like to see either 
neasure debated on in the Senate upo Ss merits w out anv att pt bel 
mede in the wav of subterfuge of anv kind whatsoever with ut atte mpt 
displace one of the bills with some other measure. | 

Here we see the double-edge qualitv of the filibuster Senator 


Kastland was reported as threatening to bring up a controversial bill 
because he was opposed to strengthening civil-rights forces by adding 
two new States. As a counterthreat some unnamed Senator who wa 
opposed to the Mundt-Ferguson bill planned to inject the civil-right 
bills, which he apparently believed would precipitate a filibustes 


This is not worthy of the United States Senat This is not govert 
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ment by deliberation and honest debate. It is government by threat 
and blackmail. 

In concluding my testimony, I would like to mention that three 
outstanding Americans who have watched the effect of the filibuster 
abroad considered the wisdom of presenting their views to this com- 
mittee. Because they thought that their appearance might bring 
down the wrath of the filibuster group on innocent groups with which 
they are associated, they decided not to ask for time. 

I wish to say that we are greatly pleased to know that strong support 
of the Senate rule on filibustering has been sent to this committee by 
Mr. Robert Heller, the distinguishe d chairman of the National Com- 
mittee for Strengthening Congress, and I want to put into the record, 
for fear it may not be clearly brought forth, that among the members 
of the National Committee for Strengthening Congress, whose fine 
work led in part to the formation of the Hoover Commission, are such 
Americans as Winthrop W. Aldrich, chairman of the board of the 
Chase National Bank; Mr. Mark Ethridge, publisher of the Louisville 
Courier+Journal and distinguished American in diplomatic affairs; 
Mr. Paul G. Hoffman, former head of the ECA, now the distinguished 
head of the Ford Foundation; Mr. Allan Kline, president of the 
American Farm Bureau Federation; Mr. Henry R. Luce, editor in 
chief of Time, Life, and Fortune; Mr. Fowler McCormick, chairman 
of the board of the International Harvester Co.; Beardsley Ruml, 
chairman of the board of R. H. Macy & Co.; the late David A. Sim- 
mons, former president of the American Bar Assoc iation, who lived 
in Houston, Tex.; Mr. Charles M. White, president of the Republic 
Steel Corp.; and Mr. Charles E. Wilson, at that time president of the 
General Electric Co. and now our Defense Mobilizer. 

These are the men 

Senator Benton. I know Mr. Heller very well. I agree that he has 
had a very distinguished record of leadership in this field. In fact, 
I know most of the men you have just listed, and they are doing an 
admirable work. If there is no objection, we will put this letter in 
the record. 

Mr. Wurrr. Mr. Heller may put in a later statement. This is a 
letter sent to you, Mr. Monroney, in the House in 1948, urging 
changes in the filibuster = 

Senator Benton. Mr. St. Claire says we have a statement from 
Mr. Heller. Is he testifying? 

Mr. Sr. Cuatre. No. 

Mr. Wuire. Therefore, I shall undertake to bring the international 
effect of the filibuster into focus by quoting from the speech of Dr. 
Ralph J. Bunche at the Forty-second Annual Convention of the 
NAACP, held in the Municipal Auditorium in Atlanta, Ga., on July 
1, 1951. 

The change in Senate rules which we support will remove the road- 
block to civil-rights legislation. Dr. Bunche had this to say regarding 
civil rights: 

Could there be any greater mockery of democracy than the performance of the 
National Senate with regard to civil-rights legislation? Senators indulge them- 
selves in breast-beating oratory about our democratic way of life; they embark 
upon rhetorical flights about the free world and free peoples; they threaten to use 
our growing military strength and our atomic weapons to protect the free world at 
large against any aggression; they declaim that our Nation’s God-given mission in 
the world is to protect and preserve freedom. But how transparent is this oratory, 
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yw blind. what a hollow ring it has, in the face of the fact that these same Senators 
cannot embrace the simple and mild civil-rights program proposed by the Presi- 
lent—a progr: vile hee to give only a minimum guaranty of civil rights for 1 
out of every 10 Americans, for one-tenth of the Senators’ own constituents. 
There is an aggression on their own threshold which urgently demands their 


»} 

vit 
attention—a long-continued and shameful aggression against the constitutional 
of 15,000,000 hard-working, devoted, an d loval American citizens, who 
pay taxes, and shed their blood for their country exactly like all other 





American citizens, though their advantages from the society are arbitraril 
tricted Many of our Senators, and not a few of them from sections of tl 
eountt other than the South, need to be vigorously reminded that freedom and 

tice must begin at home All fair-minded Americans should mark well those 
Senators who are brave enough to have us risk a world war but who quail like 
iipmunks before our domestic racial prejudice. Does hypocrisy know no 
ds? Can there be any greater devotion to flag and country than American 


Negroes fighting in Korea to protect rights and privileges for the Koreans whic] 

e Negroes who fight and die have never enjoved at home? 

Senator Benron. That is a very eloquent quotation which does 
eredit to the eminent Dr. Bunche. 

Mr. Wurre. It is a beautiful statement. 

Senator Benton. Do you recall, Mr. White, my speech on the floor 
of the Senate last year in this field, pointing out the tremendous 
burden the American people carry abroad because of our racial dis- 
criminations and practices here in the United States? 

Mr. Wuarre. I not only remember it but I have quoted it and 
distributed it very W idely, because it needed to be said, and you said 
it so well. 

Senator Benton. I think our racial prejudice is the greatest single 
handicap that the American people carry im our re lations with other 
people. It overshadows all other problems in our relationships, 
people-to-people, with other nations throughout the world. 

(s Governor Bowles will discover in India, it will be the greatest 
problem that he will be up against in his efforts to explain the American 
people to the Indian people, and this latter will be as important a 
part of his job as any—indeed, I suppose it will be the most important 
part of his job. 

Yes, here will be the greatest burden he will have to carry in his 


efforts to represent the American people to the Indian peopl I use 
this as an example, tying back to my speech of last year. [| am 
glad to hear you distributed this speech, Mr. White. If I knew it 


last yea: I had forgotten it. 1 didn’t know you did. 

Mr. Wuire. I did indeed. I have had that same experience in 
some seven or eicht trips to various parts of the world, to Asia, 
\frica, and others. 

Senator Benron. I remember your excellent articles, those by you 
and Mrs. White, dealing with this subject. 

Mr. Wurre. Everywhere, particularly among the colored peoples 
of Asia, Africa, and Latin America, this question was asked: How dare 
you Americans call yourselves a democracy as long as race prejudice, 
lynching, the ghetto continues? 

We are not going to win their support 

Senator Benton. That idea is hammered home and reinforced b 
the Russian propaganda every day, all day, in a thousand tongues 
all over the world This Soviet attack makes thr problem much 
more acute for us. 

Mr. Wuirre. As you pointed out in your speech, we of the United 
States have not done a very eood job j in telling about the progress 
Which has been made. 
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Senator Benron. Such as just recently in the armed services, ac- 
cording to your own testimony. 

Mr. Wuire. Yes; and, if it is not immodest for me to say so, I 
wrote an article recently in the Saturday Review of Literature in 
which I attempted to point out some of these gains. The article was 
called ‘Time for a Progress Report,’ so we would have a more bal- 
anced picture, but the problem isn’t vet solved. 

Senator Brenton. Senator Douglas, if you have any comments or 
questions, I hope you will speak up and give us the benefit of them. 

Senator DouGuias. Thank you. 

Mr. Wurre. I am sure that Dr. Bunche’s views are shared by 
distinguished Americans like Mrs. Eleanor Roosevelt, Mr. Paul Hoff- 
man, and a great many other people who see, as I have seen first- 
hand, the terrible price we pay in loss of prestige because of the 
filibuster and other programs aimed at denying civil rights to American 
colored citizens. 

It would be a great thing for America and it would be a magnificent 
triumph for democracy if organizations such as the NAACP could 
devote full time to destroying the effect of enemy propaganda based 
on the race question. Unfortunately, there are many times when 
the truth would have a worse effect than the propaganda. This is 
true of the filibuster. It is hard to conceive of a more effective attack 
on democracy than by telling the simple truth about the effect of the 
filibuster and by reading some excerpts from speeches made during 
one. 

As a practical matter, we know that this rules change cannot 
succeed unless it has the full support of the majority leader, Senator 
MeFarland, and the minority leader, Senator Wherry. 

We do not agree with Senator Wherry’s resolution, Senate Resolu- 
tion 203, nor with that of Senator Ives, Senate Resolution 52. We 
believe that a way must be found to let the majority express its will, 
and we believe that Senate Resolution 41 and Senate Resolution 105 
will accomplish this. 

We commend Senator Wherry and Senator Ives for their interest, 
however, and urge them to work for consideration of this issue on its 
merits. If there is a determined stand on the part of the Republican 
leadership in the Senate and if the Democratic Party is faithful to its 
promises on civil rights, this rules change effort will be a success. 

Senator Benron. Mr. White, we are deeply grateful to you for the 
care and thought you have put into your most interesting and informa- 
tive statement. You have heard the testimony of the two dis- 
tinguished Senators who preceded you, and vou have heard the ques- 
tions of the chairman and of Senator Monroney addressed to these 
Senators. 

In line with those questions, the problem of changing this rule ts 
infinitely more complex than the problem of securing the full support 
of the majority leader and the minority leader or even the support of 
possibly SO or 85 or even 90 Members of the Senate. 

Under provision 3 of rule 22, which prohibits cloture on a subject 
pertaining to the rules of the Senate, no cloture would be envoked on 
debate on any one of these amendments before us, even if repo! ted out, 
or modified and reported out by, the Rules Committee. 

Do you have any concrete suggestions over and above those that 
have been suggested previously this morning, that warrant your hope 
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that an effort to change this rule can now be carried forward success 
fully? 

\Ir. W HITE. Well, despite its record, | believe that the present 
Senate is composed of men who are overwhelmingly in faver of orderly, 
decent government, who favor something being done immediately to 
stop the disastrous anti-American propaganda based on denial of c1y il 
rights, and who are a little ashamed of the hypocrisy of the whole pro- 
eeadure 

| believe that if they showed the courage and the determination and 
the stamina which thev have demonstrated on some other issues and 
held round-the-clock sessions of the Senate—-we can put in a few extra 
cots i the anterooms, so they can go out and take a nap and keep the 
Senate restaurant open all night, and their families can bring them 
down changes of linen and just vo to it on this issue | believe that the 
people of the country will react against the shameless farce which fili 
bustering has represented for far too many years in America 

Second, | have been through a good many filibusters in my very 
long ac quaintanee ship W ith this issue of congressional action on Ihe PC A 
antilyne hing, antl poll Lax legislation I have agreed upon occasion 
with proponents of such legislation, who said, ‘We won’t lengthen the 
debate; we won’t help the filibusters by our making speeches.”’ 

| believe that may have been a good strategy to follow before, but 
| don’t think it is now, because, by monopolizing the floor and making 
all sorts of fantastic statements about constitutional government being 
destroyed unless the Senate is kept a place of unlimited debate, the 
other side has done a pretty cood selling job on a lot of otherwis« lh 
telligent and decent Americans 

| think that the proponents of civil-rights legislation, of orderly and 
decent government, have vot to vet in there and do as Vigorous a job 
of fighting for their principles as the other side does for their phase of 
this struggle 

Senator BENTON. | approve of vour expression ol faith, Mr. White 
| am sure we are going to get this job done. The question is when 
we are going to get it done, and how now to proceed toward the goal 
That is the problem. There are elements involved, as Senator Hum 
phrey brought out, of education and of understanding. One question 

the speed we can make in our efforts to get done what we must cet 
cole 

| share your confidence that ultimately we will achieve this great 
yoal. I have that much faith in the American people. Further, | 

rree with vou that the Senate itself, the overwhelming majority of 
Senators, want orderly processes of government, as vou have put it 

Mir. Warrr. May [| just make one final statement, sir? In th 
sense that you and Senator Humphrey speak about the value of 
education solving this problem, I am in complete agreement. Un- 
happily that argument is used by the so-called 

senator Bi NTON. You would agree that 30 Vears ago, sav in World 
War |, we couldn't have achieved these great strides in the armed 


services. Isn’t it the education of the last 30 or 40 years that is the 

basis for these important strides in the armed services——wouldn’t yo 

ores ” : 
Mr. Warre, Unquestionably, but one of the best educative prov 


esses has been the work for remedial legislation, even though we 
haven't votten uu through the Senate. 


91681—51——4 








LIMITATION ON DEBATE IN THE SENATE 


Senator Benton. There can be no doubt about that. 

Mr. Wurrr. I want to add this rather grim note of warning in 
conclusion: that in the world as I have seen it today there is precious 
little time for education to solve the problems of democracy. ake 
we have to put up or shut up on our promises of a free world, or else 
Asia and Africa and Latin America and some other people are not 
gong to believe us. They are going to turn to communism out of 
sheer despair, because of the failure of democrac vy. That is why I 
want to see democracy working here now. 

Senator Benton. Your sense of urgency is wholly shared by the 
chairman. 

Mr. Wurre. I know it is. 

Senator Benton. Now that I have discovered that vou have been 
distributing my speech of last vear, | am sure we are wholly together 
on this subject of urgency. ee 

Mr. Wurre. We are indeed. 

(The document by Mr. Galloway, referred to earlier in Mr. White’s 
statement, is as follows:) 


{Public Affairs Bulletin No. 64] 
LIMITATION OF DEBATE IN THE UNITED Sratres SENATE 


(By George B. Galloway) 


PREFACE 


This bulletin has been prepared in response to the request of several Senators 
for a historical study of filibustering in the United States Senate and of efforts 
to control it. The bulletin contains the following material: 

1. Present Senate rules relating to debate. 

2. A chronological history of efforts to limit debate in the Senate, 1789— 
1951. 

3. A list of outstanding Senate filibusters, 1841-1950. 

1. Legislation defeated by filibusters—a list of 36 bills between 1865 and 
1950 which were defeated by obstruction in the Senate. 

5. Senate votes on invoking the cloture rule—a record of the 21 votes on 
cloture petitions in the Senate since 1917, 

6. A summary of the arguments for filibustering. 

7. A summary of the arguments against filibustering. 

8. A list of remedies for dilatory tactics in the Senate which have been 
proposed by Senators in the past. 

9. Limitation of debate in the House of Representatives. 

The text of the present standing rules of the Senate relating to debate is taken 
from the current edition of the Senate Manual. 

The chronological history of efforts to limit debate in the Senate since 1789 is 
based, for the most part, upon the Senate Journal, the Congressional Record, and 
the article on Legislative History of Cloture Rules in the Senate from the Con- 
gressional Digest for November 1926. This history sketches the principal devel- 
opments in the Senate on this question during the 160-vear period 

The list of outstanding filibusters mentions more than 40 famous examples of 
this device during the past century. 

The list of bills defeated by filibusters in the past, while incomplete, includes 
the major legislation in this category. There have been at least 36 such bills of 
varving degrees of importance. In addition, many appropriation bills have 
either been lost in the last-minute jam caused by filibusters or were talked to 
death because they failed to include items desired by particular Senators or 
because their grants were considered excessive. A list of 82 such appropriation 
bills that failed of passage between 1876 and 1916 appears in the Congressional 
Record for June 28, 1916, on pages 10152-10153. 

Analysis of the 21 cloture votes since 1917, when a cloture rule was first adopted, 
indicates that 4 petitions received the required two-thirds majority; 9 obtained 
a majority of the entire membership of the Senate; 14 obtained a majority of those 
present and voting; 6 obtained a minority of those present and voting; and 1 
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resulted in a tie vote. The cloture rule of 1917 was drafted bv a 


committee of five Democrats and five Republicans named by their respective 








party organizations. This committee stated that its purpose was to formulate 
a rule that would terminate successful filibustering 
» purpose of the cloture rule is to terminate successful filibustering, experi- 
nee shows that it has failed to achieve its purpose in 17 out of 21 nes kxpe- 
rience also shows that a majority (of the entire membership) cloture rule would 
have failed ol such Aa purpose 12 out of 21 times ] xperience | irther SHOWS it 
1 simple majority cloture rule would have failed to stop suecessful filibuster 
ne-third of the cases in which cloture has been invoked since 1917 
Che summary of the arguments for and against filibustering indicates that 
here nuch to be said on both sides 
Review of propose { remedies for obstruction in the Senate reveals the repetiti 
the same basic suggestions for more than a e¢ iT Phe il doy 
ajority cloture, the previous question, a rule of relevancy, and more effective 
orecement of existing rules 
[he principal sources of information on the limita n of debate Si ( 
“din this bulletin, are 
Burdette, Franklin I Filibustering in the Senate (1940), 252 pp 
Furber, George P., Precedents Relating to the Privileges of the Senate of 
( | ite 1 states ISO3 , Ppenate Miscellaneo Is Doc iment Ni os | 
cond Congress, second session, Limitation of Debate, pp. 217-230 
Gilfrv, Henry H., Senate Precedents, 1789-1909, pp. 334-342 
Senator Isham Green Speech in Senate reviewing movement to 
limit Senate debate, 1806-91 Congressional Record, Fifty-first Co S, 
econd session, January 22, IS891, pp 1669-1671 
Havnes, George H., The Senate of the United States (1988), vol. 1, chapter 
VIII, Debate in the Senate 
Rogers, Lindsay, The American Senate (1926), chapter \ 
Willoughby, W I Principles of Leg ut e Orga i ind Adr S- 
tration (1934), pp. 486-500. 
Congressional Digest, November 1926 
Congressional Record, pas 
Control of Obstruction in Congress, Editorial 1 irch Repor April 4, 
1935 
Majority Clotur or t Senate, Editorial Re irch Repo Mare ) 
Q47 
eenate Jour il A 
lr} bulletin has been prepared George B. Gallowa opies are available 
Senators upon ret 
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ommittee, or other subject upon the Calendar except the motion to continue the 
onsideration of a bill, resolution, report of a committee, or other subject aga t 
ybjection as provided in Rule VIII. [Jefferson’s Manual, see. XIV 

5 Every petition or memorial shall be signed by the petitioner or memorialist 
ind have indorsed thereon a brief statement of its conte nts, and shall be pres 
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7. ‘ The Presiding Officer may at any time lay, and it shall be in order at any 
time for a Senator to move to lay, before the Senate, any bill or other matter sent 
to the Senate by the President or the House of Representatives, and any question 
pending at that time shall be suspended for this purpose. Any motion so made 
shall be determined without debate. [Jefferson’s Manual, sec. XIV.] 


Rule VIITI—Ordei of business 


At the conclusion of the morning business for each day, unless upon motion the 
Senate shall at any time otherwise order, the Senate will proceed to the considera- 
tion of the Calendar of Bills and Resolutions, and ‘continue such consideration 
until 2 o’clock;5 and bills and resolutions that are not objected to shall be taken 
up in their order, and each Senator shall be entitled to speak once and for five 
minutes only upon any question and the objection may be interposed at any 
stage of the proceedings, but upon motion the Senate may continue such considera- 
tion: and this order shall commence immediately after the call for “concurrent 
and other resolutions,’’ and shall take precedence of the unfinished business and 
other special orders But if the Senate shall proceed with the consideration of 
anv matter notwithstanding an objection, the foregoing provisions touching debate 
shall not apply. [Jefferson’s Manual, sec. XIV.] 

6 All motions made before 2 o'clock to proceed tothe consideration of any matter 
shall be determined without debate. | Jefferson's Manual, SéC. ALV.] i 


Rule IX Order of Rusiness 


Immediately after the consideration of cases not objected to upon the Calendar 
is completed, and not later than 2 o’clock if there shall be no special orders for that 
time, the Calendar of General Orders shall be taken up and proceeded with in its 
order, beginning with the first subject on the Calendar next after the last subject 
disposed of in proceeding with the Calendar; and in such case the following motions 
shall be in order at any time as privileged motions, save as against a motion to 
adjourn, or to proceed to the consideration of executive business, or questions of 
privilege, to wit: 

First. A motion to proceed to the consideration of an appropriation or revenue 
bill. 

Second. A motion to proceed to the consideration of any other bill on the Calen- 
dar, which motion shall not be open to amendment 

Third. A motion to pass over the pending subject, which if carried shall have the 
effect to leave such subject without prejudice in its place on the Calendar. 

Fourth. A motion to place such subject at the foot of the Calendar. 

Each of the foregoing motions shall be decided without debate and shall have 
precedence in the order above named, and may be submitted as in the nature and 
with all the rights of questions of order. {Jefferson’s Manual, sees. XTV, XXNNIIT. 
Rule X Specia orders 

2. When two or more special orders have been made for the same time, they 
shall have precedence according to the order in which they were severally assigned, 
and that order shall only be changed by direction of the Senate. 

And all motions to change such order, or to proceed to the consideration of 
other business, shall be decided without debate. [Jefferson’s Manual, sees. 


XVIII, XXXII.) 
R é Xo Object on to read ny a pape 


When the reading of a paper is called for, and objected to, it shall be determined 
by a vote of the Senate, without debate. [Jefferson’s Manual, sec. XX XII.] 


Rule XI X—Debate 


1. When a Senator desires to”™speak, he shall rise and address the Presiding 
Officer, and shall not proceed until he is recognized, and the Presiding Officer shall 
recognize the Senator who shall first address him. No Senator shall interrupt 
another Senator in debate without his consent, and to obtain such consent he 
shall first address the Presiding Officer; and no Senator shall speak more than 
twice upon any one question in debate on the same day without leave of the Senate, 
which shall be determined without,debate. [Jefferson’s Manual, sees. XVII, 
XX XIX.) 





4 As amended 8. Jour. 431, 48-1, Mar. 17, 1884 
Mr. Hoar submitted the following resolution; which was conside by unanimous consent and agreed to 
Pesolved, That after today, unles ThHerw ise rdered, tl morniy hour shall terminate at the expiration of 
tu vurs after mee of t Si S. Jour 66, 50-1, At 10, IS88 
6 As amended S. Jour. 442. 48 M 10, 1884 
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2. § No Senator in debate shall, directly or indirectly, by anv form of wor 











mpute to another Senator or to other Senators any conduct or motive unwort 
rr unbecoming a Senator |Jefferson’s Manual, sec. XVII 

3 No Senator in debate shall refer offensively to any State of the Union 

1. If anv Senator, in speaking or otherwise, transgre he rules of the Senate 
the Presiding Officer shall, or any Senator may, call him to order; and wh ‘ 
Senator shall be called to order he shall sit down, and not proceed without i 
f the Senate, which, if granted, shall be upon motion that he be allowed to pr 
eed in order, which motion shall be determined wi lebate Jeff 
Manual, s XVII 

5. If a Senator be called to order for words spoken in debate, upon t ler 
f the Senator or of any other Senator, the exceptionable word hall be il 

n Writing, and read at the table for the infor i I { me ule I 
Mar “a ( XVII 
J ry Onect ard 
A question of « ler iV be iised at anv tage I e proce il ( 

( he ite is dividi wma l ( ibmitted to t ™“ ile i ( Lee i 
| he Presiding Officer without debate, subject to an appeal t Senate Wi 
i ippeal 1 iken, any ibsequent question of order hi na ur for 
lecision of such appeal shall be decided by the Presiding Officer without de 
and every appeal therefrom shall be decided at once, and with« t debate: and ar 
sppeal may be laid on the table without prejudice to the pend proposition 

reupon shall be held iffirming the decision of the Presiding Officer Jeff 


. eid a 
s Manual, sec. XX NIII 
Rule X X 1I—Cloture 
2. © Notwithstanding the provisions of rule III or rule VI or any other rule of 





the Senate, except subsection 3 of rule XXII, at any t a motion signed Dy 
sixteen Senators, to bring to a close the debate upon anv measure, motior 
other matter pending before the Senate, or the unfinished business, is pres¢ ed 


1 the Senate, the Presiding Officer shall at once state the motion to the Senat 


and one hour after the Senate meets on the following calendar day but one 
shall lay the motion before the Senate and direct that the Secretary call the r 
and, upon the ascertainment that a quorum is present, the Presiding Officer shai 


without debate, submit to the Senate by a yea-and-nay vote the question 
‘Is it the sense of the Senate that the debate shall be brought to a close? 











And if that question shall be decided in the affirmative by two-thirds of the 
Senators duly chosen and sworn, then said mes motio r other matte 
pending before the Senate, or the unfinished business hall be the nfinished 
business to the exclusion of all other business until disposed of 

Thereafter no Senator shall be entitled to speak in a nore than 1 hour o1 ‘ 

easure, motion, or other matter pending before the Senate, or the unfinisl 
business, the amendments thereto, and motions affecting the und ha 
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be thie lutv of the Pre iding Officer to keep t he time of each Senator who spea 


ept DV unanimot consent. no amendment shall be in order after the vote to 
ring the debate to a close, unless the same has been presented and read prior 
hat time No dilatory motio or dilatorv amendme! or amendme 

rmane shall be in order Points of order, including questions of relevar a 
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CHRONOLOGICAL HISTORY OF EFFORTS TO LIMIT DEBATE IN THE SENATE 


In 1604, the practice of limiting debate in some form was introduced in the 
British Parliament by Sir Henry Vane. It became known in parliamentary 
procedure as the ‘‘previous question”’ and is described in section 34 of Jefferson's 
Manual of Parliamentary Practice, as follows: 

“When any question is before the House, any Member may move a previous 
question, whether that question (called the main question) shall now be put 
If it pass in the affirmative, then the main question is to be put immediately, and 
no man may speak anything further to it, either to add or alter.” 

In 1778, the Journals of the Continental Congress also show that the ‘‘previous 
question” was used. Section 10 of the Rules of the Continental Congress reading 
“When a question is before the House no motion shall be received unless for an 
amendment, for the previous question, to postpone the consideration of the main 
question, or to commit it.” In the British Parliament and the Continental 
Congress the “‘previous question’? was used to avoid discussion of a delicate 
subject or one which might have injurious consequences. 

1789 

The first Senate adopted 19 rules of which the following relate to debate ir 
and taking the time of, the Senate: 

2. No Member shall speak to another, or otherwise interrupt the business of 
the Senate, or read any printed paper while the Journals or public papers are 
reading, or when any Member is speaking in any debate. 

“3. Every Member, when he speaks, shall address the Chair, standing in his 
place, and when he has finished shall sit down 

1. No Member shall speak more than twice in any one debate on the sam«e 
day, without leave of the Senate. 

“6. No motion shall be debated until the same shall be seconded. 

‘8. When a question is before the Senate, no motion shall be received unless 
for an amendment, for the previous question, or for postponing the main question, 
or to commit, or to adjourn. 

“9. The previous question being moved and seconded, the question from the 
Chair shall be: ‘Shall the main question be now put?’ And if the nays prevail, 
the main question shall not then be put. 

“11. When the yeas and nays shall be. called for by one-fifth of the Members 
present, each Member called upon shall, unless for special reasons he be excused 
by the Senate, declare, openly and without debate, his assent or dissent to the 


question. 


1806 

When the rules were modified in 1806, reference to the previous question was 
omitted. It had been moved only four times and used only three times during 
the 17 years from 1789 to 1806. Its omission from the written rules left its status 
in general parliamentary law unchanged. 
ISU? 

In the following vear, 1807, debate on an amendment at the third reading of a 
bill was also forbidden and from this time until 1846 there were no further limita- 


tions on debate in the Senate. 


£ o 


On July 12, 1841, Henry Clay brought forth a proposal for the introduction of 


the “‘previous question,’’ which he stated was necessary by the abuse which thi 
minority had made of the privilege of unlimited debate. In opposing Clay’s 
motion, Senator Calhoun said, ‘‘There never had been a body in this or any othe 
country in which, for such a length of time, so much dignity and decorum of 
debate had been maintained.” Clay’s proposition met with very considerabk 


opposition and was abandoned. Clay also proposed adoption of the “hour rule 
for the same purpose, but his proposal was not accepted. 


1846 
\ species of closure is the unanimous consent agreement. This is a device for 


limiting debate and expeditins 


i ¢ the passage of legislation which dates back t 


i846 when it was used to fix a dav for a vote on the Oregon bill. Such agree 
ments are frequently used to fix an hour at which the Senate will vote, without 


further debate, on a pending proposal. 


nee 


meg 
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1850 

On July 27, 1850, Senator Douglas submitted a resolution permitting the use 
of the “previous question.’’ The resolution was debated and laid on the tabl 
after considerable opposition had been expressed 

i 

1862 

As the business to be transacted by the Senate’ iz creased, proposals to ! 
debate were introduced frequently in the following Congress¢ but none were 


adopted until the Civil War. On January 21, 1862, Senator Wade introduced a 








resolution stating that “in consideration in secret session of subjects relating to 
the re hellion, debate should be cor fined to the subject matter and | mited LO 
minutes, except that 5 minutes be allowed any Member to expl: or oppose 
pertinent amendment.’ On January 29, 1862, the resolution was debated a 
adopted 
TAN 
In 1868 a rule was adopted providing that: ‘‘ Motions to take up or to proces 
the consideration of any question shall be determined without debate pol 
e merits of the question prop sed to be considered.’ The object of this rule 


) 
according to Senator Edmunds, was to prevent a practice which had grown up 





the Senate, “when a question was pending, and a Senator wished to deliver a 
peech on some other question, to move to postpone the pending order to delive 
eir speech on the other question re According to Mr. Turnbull the object of 


he rules was to prevent the consumption of time i debate over business to 
taken up The rule was interpreted as preventing debate on the merits of a 


question when a proposal to postpone it was made. 


ls / 

{ resolution pertaining to the adoption of the “previous question’’ was intro- 
duced in 1869, and three other resolutions limiting debate in some form were 
introduced in the first half of 1870. 

1870 


Senate, on appeal, sustained decision of Chair that a Senator may read 

















debate a paper that is irrelevant to the subject matter under consideration (Ju 
14, 1870 
1 December 6, 1870, Ll] the third SeSS1ION of the Fort. first Congress, senate 
Anthonv, of Rhode Island, introduced the following resolut aie Monday 
next, at 1 o'clock, the Senate will proceed to the consi } calendar 
1 bills that are not objected to shall be taken up in their h Senator 
hall be entitled to speak once and for 5 minutes, onlv, on each question: and 
rder shall be enforced daily at 1 o’clock ‘til the end of the calendar is reached 
ess upon motion, the Senate should at any time otherwise order On the 
owing day, December 7, 1870, the resolution was adopted This so-called 
Anthony ru for the expedition of business s the most nporta mita 
lebate yet adopte 1 | the Senate The rule vas erpreted as pla 
BeStraints upon the minority, however hasmuct 4 Sil obye ) 1 } 
{ wWplication to the Dyer ier conside 
On February 22, 1871, a her Ly] int motio as ad \ 
rod 1 by Senator Pomeroy and \ i ved a nd I 
be laid on the table v ut | dice to the 
Since a precedent established 1872 the pra e has be it a Sena 
( pe taken fror he or for irrel ane l tebat 
) April 19, 1872, a resolution wa ntroduced ’ | o t 14 . 7 ( 
e St ould be order, in the « sideration of appropriatio 
confine debate a : ator mm tl D 1 tie ) ( 
On April 29, 1872, this 1 tion was finally adopted, 33 vea ; | 
( Vy tor some Itatlor f debate »expedite act I 1 
mca ( Ca sed he adoptio oO} ir re T1IOnS A { 
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In March 1873, Senator Wright submitted a resolution reading in part that 
debate shall be confined to and be relevant to the subject matter before the 
Senate, ete., and that the previous question may be demanded by a majority vote 
or in some modified form On a vote in the Senate to consider this resolution the 
nays were 30 and the yeas 25, 


1s7Q9 


Chair counted a quorum to determine whether enough Senators were present 


Lo do b isiness 
ISSU 


From 1873 to 1880 nine other resolutions were introduced confining and limiting 
lebate in some forn On February 3, 1880, in the second session of the Forty- 
ixth Congress, the famous Anthony rule which was first adopted on December 7, 
1870, was made a standing rule of the Senate as rule VIII. In explaining the 
rule, Senator Anthony said ‘‘That rule applies only to the unobjected cases on the 
idar, so as to relieve the calendar from the unobjected cases. There are a 











manv bills th no Senator objects to, but the y are kept back in their order 
by disputed cases If we once relieve the calendar of unobjected cases, we can 
go through with it in order without any limitation of debate. That is the purpose 
of the proposed rule. It has been applied in several sessions and has been found 


to work well with the general approbation of the Senate. 
1881 


On February 16, 1881, a resolution to amend the Anthony rule was introduced, 


This proposed to require the objection of at least five senators to pass over a bill 
pro} 1 J 
onthe ealendar. The resolution was objected to as a form of ‘“‘previous question,” 


and defeated Senator Edmunds in opposing the resolution said, i would rather 
not a single bill shall pass between now and the 4th day of March than to introduce 
into this body, which is the only one where there is free debate and the only one 
which can under its rules discuss fully { think it is of greater importance to the 
public interest in the long run and in the short run that every bill on your calendar 
should fail than that any Senator should be cut off from the right of expressing 
eee oe ipon every measure that is to be voted upon here.” 


his Opinio! 


ISS1 

Senate agreed for remainder of session to limit debate to 15 minutes on a motion 
to consider A bill or resolution no Ser ator to speak more than once Ol for longer 
han 5 minutes (February 12, 1881 
1882 


On February 27, 1882, the Anthony rule was amended by the Senate, so that if 
the majority decided to take up a bill on the ealendar after objection was made, 


that then the ordinary rules of debate without limitation would apply. The 
Anthony rule could only work when there was no objection whatever to any bill 
under consideration. When the regular morning hour was not found sufficient 


9 
for the consideration of all unobjected cases on the calendar, special times were 
often set aside for the consideration of the calendar under the Anthony rule. 

On March 15, 1882, a rule was considered whereby ‘‘a vote to lay on the table 
a proposed amendment shail not carry with it the pending measure.”’ In reference 
to this rule Senator Hoar (Massachusetts, Republican), said: ‘Under the present 
rule it is in the power of a single member of the Senate to compel practically the 


Senate to discuss any question whether it wants to or not and whether it be 
germane to the pending measure or not. * * * This proposed amendment 
; +} 


o the rules simply permits, after the mover of the amendment, who of cours 
has the privilege, in the first place, has made his speech, a majority of the Senate 
f it sees fit to dissever that amendment from the pending measure and to require 
it to be brought up separately at some other time or not at all.”’ This proposed 
rule is now rule XVII, of the present standing rules of the Senate. 


On December 10, 1883, Senator Frve, of Maine, chairman of the Committee o1 
This revision included a 
Lj 


Rules, reported a general revision of the Senate rules | 
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On January 11, 1884, the present Senate rules were revised 











ru ( ‘ eda al aaopted 
ISS4, two resolutions introduced by Senator Har were 
ito by the Senate as follow 
ighth rule of the Senate be amended b adding theret: \ 
fore 2 o'clock to proceed to the considera yf ar itter 
hout debate 
enth rule of the Senate be amended by adding er 4 
mnge such order or to pr ceed ti I ( lere of 
I é hall be decided without debate 
by thi Ltr nti LSUuOQO tie were 15 differs res I Ur 1 ‘ { I 
ithe Senete 1 eS BS » | itat f debat | I [ nt ed of adoy 
Sy te agreed (March 17) to amend rule VII by ld heret ie f \ 
rd 
‘ Pr a (officer 4 ite ral l { I 1 
™ tor tO move to la perore e senate a I I atter sé 
Senate by the President or the House of Representative lestion pr 
t { ut time shall be ispended for I purpost \ j \¢ 
jetermined without debate 
QR¥ 
ser e agreed to strike it the word without det ‘ fro hat pe rile 
NIT which pre vides hat every motion to reconsider hall be decided | i 
rity vote June 21, 1886 
°g 
Hoar, Blair, Edmunds, and Quay submitted various resolutions for limiting 
lebate in various wavs (August 1890 
On December 29, 1890, Senator Aldrich introduced a cloture resolution in con- 
nection with Lodge ’s foree bill, which was being filibustered against Che resolu- 
tion read, in part, as follows: ‘“‘When any bill, resolution, or other question shall 
have beer i tion for a considerable time, it shall be in order for any 
senator t ha ebate thereo be closed On such der 1 oO adeboa 
to adjourr hall be mace There were five t votes | the cioture 
roposal which ‘con ded vario najorit but he end if ld not be 
arried it t he = te Heca <4 1 fitit ISteT Ors =f \ erged 1 , t ( 
he force bill 
SY 
Platt, Hoar, H tnd Gallinger introduced re ( for ¢] re | 
n during a filibuster age epeal of the silver purchase lew \ 
tended di SsioT 
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1911 


April 6, 1911, Senator Root, of New York, submitted a@ resolution requesting 
the Committee on Rules to suggest an amendment to the Senate rules whereby 
the Senate could obtain more effective control over its procedure. No action was 
taken on the resolution, 

1914 

Smith (Georgia) proposed a rule of relevancy, 

Senate decreed, September 17, that Senators could not yield for any purpose, 
even for a question, without unanimous consent, but reversed itself on this ruling 
the next day, September 18. 


1914 
February 8, 1915, Senator Reed, of Missouri, introduced a resolution to amend 
rule XXII whereby debate on the ship purchase bill ‘‘S. 6845 shall cease, and the 


Senate shall proceed to vote thereon *. * = *,”’ The resolution did not pass in 
this session. 


1916 


From December 1915, to September 8, 1916, the first or long session of the 
Sixty-fourth Congress, there were five resolutions introduced to amend rule XXII. 
The resolutions acted upon were Senate Resolution 131 and Senate Resolution 
149. On May 16, 1916, the Committee on Rules reported out favorably Senate 
Resolution 195 as a substitute for Senate Resolution 131 and Senate Resolution 
149, which had been referred to it, and submitted a report (No. 447). The reso- 
lution was debated but did not come to a vote. 


1916 and 1920 


Democratic national platforms for both years included a statement that ‘We 
favor such alteration of the rules of procedure of the Senate of the United States 
as will permit the prompt transaction of the Nation’s legislative business.” 

1917 e 

March 4, 1917, President Wilson made a speech in which he referred to the 
armed ship bill, defeated by filibustering. The President said in part, “The 
Senate has no rules by which debate can be limited or brought to an end, no rules 
by which debating motions of any kind can be prevented. * * * The Senate 
of the United States is the only legislative body in the world which cannot act 
when its majority is ready for action. * * * The only remedy is that the 
rules of the Senate shall be altered that it can act. * * *” 

On March 5, 1917, the Senate was called in extraordinary session by the Presi- 
dent because of the failure of the armed ship bill in the Sixty-fourth Congress. 

On March 7, 1917, Senator Walsh, of Montana, introduced a cloture resolution 
(S. Res. 5) authorizing a committee to draft a substitute for rule X XIT, limiting 
debate. Senator Martin also introduced a resolution amending rule XXIT 
similar to S. 195, favorably reported by the Committee on Rules in the Sixty- 
fourth Congress. The Martin resolution was debated at length and adopted 
March 8, 1917, 76 yeas, 3 nays, as the present amendment to rule XXII. 

1918 


On May 4, 1918, Sénator Underwood introduced a resolution (S. Res. 235) 
further amending rule XXII, reestablishing the use of the “previous question” 
and limiting debate during the war period. : 

On May 31, 1918, the Committee on Rules favorably reported out Senate 
Resolution 235 with a report (No. 472). 

June 3, 1918, the Senate debated the resolution, and Senator Borah offered an 
amendment. 

June 11, 1918, the Senate further debated the resolution and @ unanimous- 
consent agreement was reached to vote on the measure. 

June 12, 1918, the resolution was further amended by Senator Cummins. 

June 13, 1918, the Senate rejected the resolution, nays, 41, and yeas, 34. 


1921 


From March 4, 1921, to March 4, 1923, during the Sixtv-seventh Congress, 
five resolutions were introduced to limit debate in some form. These were re- 
ferred to the Committee on Rules. 
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1922 


On November 29, 1922, upon the occasion of the famous filibuster against the 
Dyer antilynching bill, a point of order was raised by the Republican floor leader 
against the methods of delay employed by the obstructionists which, had the 
Chair sustained it, would have established a significant precedent in the Senate as 





it did in the House. The incident occurred as follow 

In mediately upon the convening of the Senate, the leader of the filibuster made 
1 motion to adjourn. Mr. Curtis made the point of order that under rule III no 
motion was in order until the Journal had been read. He also made the additional 
point of order that the motion to adjourn was dilatory. ‘To sustain his point, Mr. 
Curtis said: ‘“‘I know we have no rule of the Senate with reference to dilatory 
notions We are a legislative body, and we are here todo business and not to 
retard business. It is a well-stated principle that in any legislative body where 
the rules do not cover questions that may arise general parliamentary rules must 
ap} 

~The same question was raised in the House of Representatives when they had 
o rule on the question of dilatory motions. It was submitted to the Speaker of 
the House, Mr. Reed. Mr. Speaker Reed held that, notwithstanding there was 


no rule of the House upon the question, general parliamentary law applied, and 
sustained the point of order.”’ 
The Vice President sustained Mr. Curtis’ first point of order in regard to rule 
[II but did not rule on the point that the motion was dilatory. 
Senate Republicans voted 32 to 1 in party conference on May 25 for majority 
ture on revenue and appropriation bills. 


)0 


On March 4, 1925, the Vice President, Charles G. Dawes, delivered his inaugural 
address to the Senate, in which he recommended that debate be further limited in 
the Senate. 

On March 5, 1925, Senator Underwood introduced the following cloture reso- 
lution (S. Res. 3) embodying the Vice President’s recommendation on further 
limitation of debate, which was referred to the Committee on Rules. 

‘““Pesolved, That the Rules of the Senate be amended by adding thereto, in lieu 
of the rule adopted by the Senate for the limitation of debate on March 8, 1917 
the following: 

‘1. There shall be a motion for the previous question which, being ordered 
by a majority of Senators voting, if a quorum be present, shall have the effect to 
cut off all debate and bring the Senate to a direct vote upon the immediate ques- 
tion or questions on which it has been asked and ordered. The previous question 
may be asked and ordered upon a single motion, a series of motions allowable 
inder the rules, or an amendment or amendments, or may be made to embrace 
all authorized motions or amendments and include the bill to its passage or rejec- 
tion. It shall be in order, pending the motion for, or after previous question shall 
have been ordered on its passage, for the presiding officer to entertain and submit 
a motion to commit, with or without instructions, to a standing or select com- 
mittee, 

2. All motions for the previous question shall, before being submitted to the 
Senate, be seconded by a majority by tellers if demanded 

‘3. When a motion for the previous question has been seconded, it shall be in 
order, before final vote is taken thereon, for each Senator to debate the propositior 
to be voted for 1 hour on 

Other resolutions introduced in the first session of the Sixtv-ninth Congress 

miting debate were Senate Resolution 25, Senate Resolution 225, Senate Reso- 
ution 217, Senate Resolution 59. Senate Resolution 77, Senate Resolution 76, 


hich were also referred to the ( Ommittee on Rules. 


Kobinson (Arkansas) said: ‘‘No change in the written rules of the Senate is 

essary to prevent irrelevant debate. Parliamentary procedure everywhere 
contemplates that a speaker shall limit his remarks to the subject under considera 
tion Che difficulty grows out of the failure of the Presiding Officer of the Senat« 
to enforce this rule.”’ 

Jones (Washington) proposed a threefold plan of reform: (1) Extend the existing 
rule which forbids arn ndme nts not germane to appropriatior bills t« reneral 
egislation: (2 compel Senators to confine their remarks to the subject under 
onsideration unless permitted by unanimous consent to do otherwise: (3 t 
lebate on measures other than revenue or appropriation bills after they have beet 





ob LIMITATION ON DEBATE IN THE SENATE 


nder consideration 10 days and it has been impossible to reach a unanimous- 
consent agreement for their disposal 

Fess and Jones introduced resolutions for a rule of relevancy. 
1926 

Underwood (Alabama) offered a resolution to limit debate by majority vote on 
appropriation and revenue bills 
1933 


le > 


Adoption of twentieth amendment (February 6, 1933) by doing away with 


short SeSSLONS would eliminate filibusters, so Norris believed But subsequent 
events demonstrated that filibustering minorities are still able to delay urgent 
legislation. ‘he final sessions of the Seventy-third and Seventy-fourth Con- 


the first two to function under the amendment, ended in filibusters. 


OTeSSeS 


1985 

Chair ruled that a quorum call is the transaction of business and that Senators 
who yield for that purpose lose the floor. Under this ruling, a speaker vielding 
twice for quorum calls, if they are in order, while the same question is before the 


Senate is unable to regain the floor on that question during the same legislative 
dav. 


1959 

Reorganization Act of 1939 (Public Law 19, 76th Cong., Ist sess.) limited de- 
bate to 10 hours, to be divided equally between those for and against, upon a reso- 
lution to disapprove a Presidential reorganization proposal. 


The Reorganization Act of 1945 (Public Law 263, 79th Cong., Ist sess.) con- 
tained the same ‘‘antifilibuster rule’? as the Reorganization Act of 1939. This 
rule reads: ‘‘Debate on the resolution shall be limited to not to exceed 10 hours, 
which shall be equally divided between those favoring and those opposing the 
resolution. \ motion further to limit debate shall not be debatable. No amend- 
ment to, or motion to recommit, the resolution shall be in order, and it shall not 
be in order to move to reconside r the vote bv which the resolution ia agreed to or 


Republican steering committee delegated Senator Saltonstall to prepare an 
amendment to rule XXII “‘so that the various dilatory methods of preventing its 
application can be eliminated’? (Mav 21, 1946 

Knowland proposed (S. Res. 312) new standing rule prohibiting the receipt or 
consideration of any amendment to any bill or resolution which is not germane or 


relevant to the subject matter thereof. Referred to Rules Committee (July 25, 
1946 

Morse urged thorough study of the Senate ‘‘to the end of completely revising 
them.’ Healsosubmitted a resolution (S. Res. 314) directing the Parliamentarian 
of the Senate to “‘prepare a complete and annotated digest’’ of its precedents 
July 25, 1946 Referred to Rules Committee The Parliamentarian is com 
piling the precedents of the Senate under authority of a similar resolution passed 
several vears ago 

Saltonstall, Knowland, Morse, and Pepper introduced resolutions to amend 


[Il so as to make cloture apply to any measure or motion or other matter 





pending before the Senate by a majority vote of those voting or by a majority 
vote of the entire membership of the Senate. Rules Committee on \pril 3, 
1947, reported a re 1tlol SS; Re 25) amending rule NATIT by making cloture 
pply to “any measure, motion, or other matter pending before the Senate or 
tl unfinished business,”’ but aking no change in the present voting require- 
ments of rule NNIT or in the limitation of debate after cloture is invoked 

Pepper (Florida) revived suggestion that Senate adopt a new rule making 
irrelevant debate out of order lle also proposed to limit debate on a motion 
to 1KE ANV sul 1 i hed b iness of the Senate, to make such a motion 
privileged, and have it decided by majority vote 

Ho land Florida iwgested that mayority cloture be adopted onlv for the 
clos ‘ r da fa n and that -thirds cloture be required at other 
1948 
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time, no Senator shall speak more than once, on any ibject and no more nar 
30 minutes thereon = No actior 
Vandenberg, President pro tem, in sustaining point of order against pe 
to close debate on motion to consider the anti-poll ix bill express 1 hi elie 
that 
' in the final analysis, the Senate has no effective ture rule at 
1 small but determined minority can alwa prevent cloture. under the 
ting rule a very tew Senators Nave t mn thet oO pre ¢ 
s i ction on anvthing the existing Senate rules : 
10 provide conclusive cloture They still leave the Senate, rightly or 
it the merev of unlimited debate ad infinitum August 2. 1948 
Republican conference appointed commmittee of 10 Senators t ley ] 
ecommend revisio! f existing cloture rule \ugus 1048 Nie her 
ee are: Brooks (chairman), Wherry, Hickenlooper, Knowland 
Jenner, Bricker, Ives, Ferguson, Saltonstall 
During the Eighty-first Congress eight resolutions were introduced to amend 
ture rule: five in the first session and three in the second ssessi \ 
Senators Joined gy these resolutions: Mvers, Morse, Saltonstall, K1 
i 1 | reguso den, Wh rrv, Peppe re. H linphrey, Lehmar \I rra\ 
Thomas (Utal \Iie Mahon, Kilgore, Neely, Douglas, Bento | 
I LUO! vere esolutions 11, 12, 13, 15, 19, 283, 322, 336 \l] 
referred to the Committee on Rules and Administration which held public hear 
on the first five resolutions on January 24, 25, 26, 28, 31, and Februar 
149 \fter a move to discharge the committee, it reported Rept N a0 
without amendment the Havden-Wherrv resolution (S. Res. 15) on Februar 
17 \ motion to take up Senate Resolution 15 was considered in the Senate 
intervals from February 28 to March 17, 1949, when it was amended and agreed 
to q)y March 10 a notiol Wa presented to lose lebate or the ’ tio? 
consider Senate Resolution 15 Nin Russell made a point of order against the 
| ! h 1 by ne Chan (On appeal fro t! le 
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troduced » liberal the cloture r adopted 1949 Phe vere Sena 
he t 83, | Saltor mn Mav 22 50; Senate Res mn 322 
Mir Mor wid rire August 2, 1950; and S« ite Reso rer 
Mr. Lehman and nine others, on August 24, 1950 \ hese re { 
I red to the Committee on Ru and Ad stra \ M » a 
On May 5 Senator | rved proceed the « leration of 
FEPC bill (S On Mav 19 a motion to close debate on the ( to 
) KEP ¢ vas defeated bv a rte f 52 yea ind 32 i ie! 
1949 re ru it would have required the votes of 64 Senators two-t I 
those duly elected and sworn—to close debate This was the first test o 
re rule as amended in 1949 Republicans voted 33 for cloture, 6 against 
e Senator vere ab 
: One of the absentee 
i i ( need i Dy 
»f hey w cloture rule ) ts 
». 7393-7401, dailv edicti 
ire on the motion to per { 
{i bv a vote of 55 to 33 
ission of the pros and 
Julv 12. 1950. pp. 10128 
) 
1) e fir ( { ( ght PCO 1 Co res lat OT 
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Outstanding Senate filibusters from 1841 to 1951 
1841 
A bill to remove the Senate printers was filibustered against for 10 days. 
\ bill relating to the Bank of the United States was filibustered for several 
weeks and caused Clav to introduce his cloture resolution. 


The Oregon bill was filibustered for 2 months 


~ 


A bill to suspend the writ of habeas corpus was filibustered. 


An Army appropriation bill was filibustered against for 12 days, forcing the 
abandonment of a rider which would have suspended existing election laws. 


INS) 


A measure to reorganize the Senate was filibustered from March 24 to May 16 
by an evenly divided Senate, until two Senators resigned, giving the Democrats 
& Majority 
1890 

The Blair education bill was filibustered 

The Force bill, providing for Federa| supervision of elections, was successfully 
filibustered for 29 days. This resulted in the cloture resolution introduced by 
Senator Aldrich which was also filibustered and the resolution failed 


1S93 


An unsuccessful filibuster lasting 42 days was organized against a bill for the 
repeal of the Silver Purchase Act 


1901 


Senator Carter successfully filibustered a river and harbor bill because it failed 
to include certain additional appropriations. 


1902 

There was a successful filibuster against the tri-State bill proposing to admit 
Oklahoma, Arizona, and New Mexico to statehood, because the measure did not 
f : 


include all of Indian Territory according to the original boundaries. 


1908 

Senator Tillman (South Carolina) filibustered against a deficiency appropriation 
bill because it failed to include an item paying his State a war claim. The item 
was finally replaced in the bill. 


1907 
Senator Stone filibustered against a ship subsidy bill 
1908 


Senator La Follette led a filibuster lasting 28 davs against the Vreeland-Aldrich 
emergency currency law. The filibuster finally failed. 


1911 

Senator Owen filibustered a bill proposing to admit New Mexico and Arizona 
to statehood. The House had accepted New Mexico, but refused Arizona because 
of her proposed constitution. Senator Owen filibustered against the admission of 
New Mexico until Arizona was replaced in the measure. 

The Canadian reciprocity bill passed the House and failed through a filibuster 
in the Senate It passed Congress in an extraordinary session but Canada 
refused to accept the proposition 


1913 
A filibuster was made against the omnibus publie building bill by Senator 
Stone of Missouri until certain appropriations for his State were included. 


1914 


Senator Burton (Ohio) filibustered against a river and harbor bill for 12 hours, 
Senator Gronna filibustered against acceptance of a conference report on an 


Indian appropriation bill 
n this 1 he followin 


bills were debated at great length, but finally 
30 davs: Federal Trade Commission bill, 30 


ear also 1 


Ss v ( 
passed: Panama Canal tolls bil 
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lavs: Clavton amendments to the Sherman Act, 21 da conferenc 
the Clavton bill, 9 days. 


191: 

















A filibuster was organized against President Wilson’s ship purchase bill by 
whit h (Jerman ships In Ame rican ports would have been p irchase ad e filit S 
ter was suecessful and as a result three important appropriation bills failed 
7 147 

Che armed ship bill of President Wilson suceessfull filibustered. and 

used the defeat of many administration measures his cansed tl idopti 

f the Martin resolution embodying the President’s recommendation for a chang: 
Senate rules, on limitation of debate 

1919 

A filibuster was successful against an oil and mineral leasing bill, causing the 
failure of several important appropriation bills and nece tating an « Lordinar 
SP. ) of Congress, 

1921 

The emergeney tariff bill n Ja ur 1921, whic led 

Si ator Penrose to preset cloture pet O ailed it 
iriff bill finally passed 
1922 

The Dver antilvneching bill wa successful filibuster iga t 1 group 
sout rn senators 
1923 

President Harding’s ship subsidy bill was defeated | a filil er 
192 

Senator Copeland (New York) talked at length against ratification of the Isl 
of Pines Treaty with Cuba, but the treaty was finally ratified 
192¢ 

A 10-day filibuster against the World Court protocol was ended by a elotuy 
vote of 68 to 26, the second time cloture was adopted by the Senate 

A bill for migratory bird refuges was talked to death bv States rights advocat 
in the spring of 1926, a motion for cloture failing by a vote of 46 to 33 

( re again failed of adoptior 1927 when it was rejected by 32 veas aga 
9% navs as a device to end obstruction against the Swing-Johnson bill for develop 
nent of the lower Colorado River Basi 

One of the fiercest filibusters in recent decades succeeded in Mare} 1927 
prev ng an extension of the life of a special campaign investigating committer 

eaded by James A. Reed of Missouri The eommittee’s exposé of corrupti 
the 1926 senatorial election victories of Frank L. Smith in Illinois and 

William S. Varein Pennsvlvania had aroused the ire of a few Senator o refuse 

to pert the continuance of the investigation despite the wishes ol clear ma 

rit i the Senate 

1YQ 

Karly in 1933 a 2-week filibuster s staged against the Glass branch bar g 
bill in which Huey Long first participated as a leading figure “Senators found 
him Impervious to sarcasm and no man could silence him.” Cloture wa 1e- 
feated by the margin of a single vote Finally, the filibuster was abandoned and 
t Ul passed 

Che most celebrated of the Long filibusters was staged on June 12-13, 1935 
Senator Long spoke for 15% hours, a feat of pl vsical endurance never exce i 
the Senate, in favor of the Gore amendment to the proposed extensior ) 
National Industrial Recovery Act But the amendment was final! ibled 
19 5 

\ 29-day feather duster filibuster January-February 1988 defeated passage 
of a Federal antilynching bill, although an overwhelming mayjorit the Sena 
clearly favored the bill 


( 
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An extended filibuster against adoption of a monetary bill, extending Presi 


dential authority to alter the value of the dollar, continued from June 20 to July 
5, 1939, but finally failed by a narrow margin 





19 } IQS IGZS 

Four o1 ters upon the perennial question of Federal anti-poll-tax 
egislation il in these years An attempt to pass fair employment 
practice le in 1946 was also killed by a filibuster. The Senate clotur 
rule prove these cases as a device for breaking filibusters. 

44 , 

An 0 O take pa re tion (S. Re 15) to amend the cloture rule wa 
i¢ i 1 A tervais ne MS ite Tr i Feb ul 28 tk \larch 17 whe t Was 
ae) it tid agres i 
j 

A motion to take up the FEPC | S. 1728) was debated in the Senate, May 
8-19, 1950, a total of 9 days fen Senators spoke in favor of the motion to take 
ip (really in support of the bi and eight Senators spoke against the motio1 
According to a rough calculation, the proponents of the motion and bill used 35 
percent al | the oppone is ed 65 pe reent of the space ll the Congressiona 
Record devoted to the subject During the 9-dav period 3,414 inches of the 
Record were co! imed wit discussion of FE P¢ and 2.835 inches with other 
matters 

NI Ni alor filibustered for 11 h iT against the conference report on the slot- 

’ ( _ SOT December L950 


Yea 
Reconstruction of Louisiana . 1865 
Repeal of election laws iS79 - 
Foree bill (Federal elections 1890-9] ae 
River and harbor bills (3 1901, 1903, 1914 


Fat Stata bil 1903 : 
(‘cloml Treatv (Panama Cana 1903 : 
Ship subsidy bi 2 1907, 1922-23 

Canadian reciprocity bi 191] S 


Arizona-New Mexico statehood 191] : 
Ship purchase bi L915 = 
A 


rmed ship resolution 1917 
O} and mineral easing Dill and several appropriation Dilis 1919 : 
Antilyne! 3 1922, 1935, 1937-38 
Migratory bird bi 1926 r 
Campaign investigation resolutior 1927 
Colorado River bills (Boulder Dam project 2 1927, 1928 
Kkmergeney officers retirement bil 1927 
Washington publie buildings bi 1927 
National or oil & provisions in immigration law resolution to postpone 1929 
) ndustrv investigatior 193] 
supplemental deficienev bill 1935 
Work relief bill (prevailing wage amendment L938. 
Flood-eontrol bill 1935 
Coal conservation bil 193' 


Anti-poll-tax bills (4 1942, 1944, 1946, 1945 
Fair employment practices bil 1946, 1950 
Numerous appropriation bills. For a partial list of 82 such bills that failed 

from 1876 to 1916, see Congressional Record, June 28, 1916, pp. 10152 





bills appear in t ncomplete | not including t} iny appropriation bills that have either beer 
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ARGUMENTS FOR FILIBUSTERING 


1. Minorities have rights which no majority should override. Government. is 
constituted to protect minorities against majorities. Obstruction is justifiable as 
a means of preventing a majority from trampling upon minority rights. 

2. A Senate majority does not necessarily represent a majority of the people 
or even of the States. Frequently popular opinion upon a question has not been 
formulated or, if it has been, it is often not effectively expressed. Prolonged 
‘ debate may prevent hasty majority action which would be out of harmony with 
genuine popular will. 

3. It is the special duty of the Senate, sitting in an appellate capacity, carefull 
to inspect proposed legislation, a duty not readily performed without freedom of 
debate. In our system of government, where legislation can be gaveled through 
the House of Representatives at breakneck speed with only scanty debate under 
special rules framed by a partisan committee, it is essential that one place be left 
for thoroughgoing debate. 

4. Filibusters really do not prevent needed legislation, because no important 
measure defeated by filibuster has been enacted later. Practically every proposal 
defeated by filibuster has been unregretted by the country and rarely read vocated 
by its supporters. No really meritorious measure has been defeated and some 
vicious proposals have been killed. The filibuster has killed more bad bills than 
good ones. 

5. It is the unique function of the Senate to act as a check upon the Executive, 
a responsibility it could not perform without full freedom of debate. Unrestricted 
debate in the Senate is the only cheek upon Presidential and party autocracy. 
It is justified by the nature of our governmental system of separated powers. 

6. The constitutional requirement for recording the yeas and nays is a pio- 
tection of dilatory tactics. The provision of the Constitution which requires 
the yeas and nays to be recorded in the Journal at the desire of one-fifth of the 
Members present is an intentional safeguard allowing the minority to delay 
proceedings. 

7. Majority cloture in the Senate would destroy its deliberative function and 
make it a mere annex of the House of Representatives. 

8. Simple majority cloture would have brought many a decision which would 
have accorded ill with the sober second thought of the American people. 

9. The Senate, without majority cloture, actually passes a larger percentage 
of bills introduced in that body than does the House of Representatives, with 
cloture. 

10. To enforee cloture by vote of a chance majority in the Senate might bring 
greater loss than gain. 

11. Filibusters aré justifiable whenever a great, vital, fundamental, constitu- 
tional question is presented and a majority is trying to override the organic law 
of the United States. Under such circumstances, Senators as ambassadors of 
the States in Congress have a duty to protect the rights of the States. 


ARGUMENTS AGAINST FILIBUSTERING 


1. Under the practice of filibustering, the basic American principle of Majority 
rule is set at naught. Not only is the majority thwarted in its purpose to enact 
public measures, it is also coerced into acceptance of measures for which it has 
no desire or approval. 

2. The Senate should legislate efficiently, with responsibility only to the people. 
If the Senate is to be efficient, time should not be wasted in unnecessary delay 
merely for the sake of obstruetion, Filibusters sometimes make special sessions 
of Congress imperative, with resulting unnecessary expense to the people, and 
business uncertainty in the country. They also destroy responsibility of the 
majority party to the people. 

3. Experience abroad and in the State legislatures indicates that debate can be 
limited without undemocratic results. 

1. The constitutional provision that “‘the veas and nays of the Members of 
either House on any question shall, at the desire of one-fifth of those present, be 
entered on the Journai’’ requires an immediate vote when the yeas and nays have 
been properly demanded, 

5. Filibustering gives one Senator or a little group of Senators a veto power. 
It enables a handful of men in the Senate to prevent the passage of legislation 
desired by the overwhelming majority of the Members of Congress and the coun- 
try. It permits one Senator to hold up needed appropriations until he extorts 
the favor that ne demands for his State. 
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6. Filibusters have delayed for decades the enactment of social legislation passed 
by the House of Representatives and desired by a majority of the American people. 
Many people are losing faith in American democracy because of its repeated and 
prolonged failures to perform its implicit promises. Responsibility for these 
failures lies in large part at the door of Senate filibusters 

7. They arouse popular resentment and bring the Senate into disrepute at home 
and abroad. 

8. Filibusters cost the taxpayers thousands of dollars, consuming days and 
weeks of valuable time and many pages of the Congressional Record at $71 a 
page 

9. They impose upon the Senate an indignity which would not be tolerated i 
anv other legislative chamber in the world. 

10. The present cloture rule (rule X XII) is so cumbersome as to be unworkable. 
It has been successfully invoked only 4 out of 19 times in 31 years, the last time 
being in 1927. 

11. Free speech would not be abolished in the Senate by majority cloture be 
cause, under the proposed amendment, adequate opportunity to deliberate upon 
a measure would be afforded during the prepetition stage, plus the 2-day interval 
between the presentation of the cloture petition and the vote upon it, plus the 
96 potential hours of debate allowed after cloture has been invoked. 

12. Scores of appropriation bills and much meritorious legislation have been 
defeated or delaved by filibusters in the past 

13. Filibusters are undemocratic in that thev permit one-third of tl 
present, plus one, to obstruct the majority. This group of Senators may be from 
only one section of the country, they may be from only one political party, and 
none of them may have been recently elected. It is a dubious argument to defend 
the filibuster on the ground that it protects the minority when actually its pri: 
cipal use, actual or potential, is to deny fundamental democratic rights to certain 
minorities. Most of the really undemocratic conditions in our country today exist 
because of the threat or use of the filibuster 

14. An effective antifilibuster rule ought to exist bee: 
duty of a legislature not merely to debate but to legislat 


e Senator 





ise (a) it is the imperative 


e and, therefore, to tole: 


ate no course of action by any of its members which will absolutelv prevent legisla 
tion: (b) the majority is and must be held responsible for the « mnducet of affair and 
is, therefore, entitled to use all means proper and necessary for the conduct 
affairs; and (c) the vast and steadilv increasing volume of business thrust 
Congress renders it essential that not one moment of time be consumed uselessly. 


REMEDIES FOR DILATORY TACTICS IN THE SENATI . 


1. Amend rule X XII to provide for cloture by majority vote of the total me 
bership of the Senate, or bv a majority of those present applicable to anv moto 
measure, or other matter pending, after unlimited debate for a specified minimum 
mber of days. 

2. Adopt a rule providing for use of the motion for the previous question (as 
the House does) by which all further debate upon a matter may be terminated 
by a majority vote of the Chamber 

3. Adopt a rule that debate and amendments must be germane to the subj 
under consideration. 

t. Limit duration of debate on bills by special orders as the House 

| T 





i 


iforece the existing rules of the Senate by 
Requiring the speaker to stand and not to sit or walk about. 
Taking a Senator ‘“‘off his feet’? for using unparliamentary language 
c) Making a point of order against frequent quorum calls that no business 
has intervened since a roll call disclosed the presence of a quorum 
d) The Chair making drastic rulings against dilatory motions, on points 
of order raised from the floor 
e) Objecting to reading a paper (rule XI 
6. Enforce rule XIX that “no Senator shall speak more than twice upon any 


. 


one q lestion in debate on the same day without leave of the Senate vhicl a 
be determined without debate.”’ 
7. Enforee the provision of Jefferson’s Manual that No one is to speak 


pertine! tly or beside the question, superfluously, or tediously.’ 
8 Let the Chair reverse the precedent, established in 1872. that a Senator 


cannot be called to order for irrelevaney in debate. 


1! As proposed by United Stat Senators from time to time through t! 
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9, Let the Chair make a wise use of the power of recognition as between simul- 
taneous claimants (rule XIX, clause 1). 

10. Let there be objection to yielding the floor, even though the Senator who 
has the floor consents to an interruption. 

11. Resort to prolonged or continuous sessions. 


LIMITATION OF DEBATE IN THE HOUSE OF REPRESENTATIVES 


1. Debate in the House of Representatives is prohibited on a large numoper o1 
parliamentary motions. Cannon lists 30 questions and motions which are not 
debatable at pages 143-144 of his Procedure in the House of Representatives, 
fourth edition 

2. General limitations: 

(a) Since 1789 no Member has been allowed to speak more than once to the 
same question without leave of the House unless he be the mover, proposer, or 
introducer of the matter pending (rule XIV, clause 6 

b) Since 1841 no Member has been allowed to occupy more than 1 hour in 
debate on any question in the House or in Committee of the Whole (rule XIV, 
clause 2). 

Since 1789 it has been possible to shut off debate and bring the matter 
under consideration to an immediate vote by the motion for the previous question 
rule XVII 
!) Since 1789 Members engaging in debate have been required to confine them- 
selves to the question under consideration, except during general debate in the 
Committee of the Whole on the State of the Union frule XIV, elause 1). 

( Since 1789 no Member has been permitted to take the floor or engage in 
debate until he has been recognized by the Chair (rule XIV, clause 2 

f) Since 1883 time for general debate in Committee of the Whole has been 
limited by special orders reported by the Committee on Rules and adopted by the 
House (rule XNIII, clause 5 

Sinee 1847 and 1850 debate upon amendments to a pending bill has been 
limited by the 5-minute rule (rule NXITI, clause 5). 
h) Since 1880 debate has been limited to 40 minutes under suspension of the 


rules (rule XXVII 
Senator Benton. We will stand in recess until 2:30. 
Whereupon, at 12:45 p. m., a recess was taken until 2:30 p. m., of 
the same day. 
AFTERNOON SESSION 


Senator Benron. The committee will come to order. 

Mir. Malin, will you come up? Iam sorry I do not have other of my 
colleagues here with me this afternoon. They may be over shortly, 
but I think we had better go ahead since we called the hearing for 
2:30 and we have now waited 20 minutes. If you do not mind, I 
shall ask you to go ahead for the record. We shall make the record 
here, and you can be sure that it will be studied, and carefully, in the 
formation of the committee’s recommendations. 

Mr. Malin, for the purposes of the record, is executive director of the 
American Civil Liberties Union. He is a former vice director of the 
Intergovernmental Committee on Refugees, and more recently 
professor of economics at Swarthmore College. 

You are now a professor of economics at Swarthmore? 


STATEMENT OF PATRICK MURPHY MALIN, EXECUTIVE DIRECTOR, 
AMERICAN CIVIL LIBERTIES UNION 


Mr. Maury. Not the last 2 years. 

Senator Benton. Mr. Malin has also been vice president of the 
American Friends Service Committee, the famous Quaker Service 
Committee, to which on more than one occasion, I may say, I have 


bi 


Pp 


~~ 


S) 


ul 
pe 
th 
Wi 
cl 


mi 





LIMITATION ON DEBATE IN THE SENATI 695 


been proud to contribute Further, are you not now president of the 
National Council on Religion in Higher Education? 

\ir. Matin. Yes. 

Senator Brenton. Will you proceed with your testimony? 

\ir. Maurin. Mr. Chairman, almost nothing of what I am about to 
sav will be new after the testimony of Senators Lehman and Hum 
phrey, and Mr. Walter White They elaborated and rave eloque rit 
expression to the general point of view which I wish to support, 
supporting Senator Morse’s and Senator Lehman’s resolutions 

But L should lke to add too our testimony he testimony ol t he 


An erican (‘i | | iberti S | Hionh, by cause We are a specialized oOre’aniZza- 


ti dealing with the fundamental questions of Keeping the channels 
ope Nn Wi spec alize In keeping the char nels ot tree sper ‘hy ana d 
process and equality open and we believi In Ke eC ping the channels of 
votin: open SO it Is against that background ol specialized mite! 


that I shi uld like to read this statement on b half of the o1 ranizactlion 


sSenatol Bi NTON \! you not the executive director is this not 
full-time staff position? 

Mir. Mauin. That is rieht 

SenuLo!l BENTON It is tor this po ition that Vou Yresicl i tray 


Swarthmore 

Mir. MALIN That is reht 

senator By NTON ceontinuine To accept this role directing the 
Civil Liberties Union? 

Mr. Maurin. That is right 

senator By NTON Your predecessor Was a cood friend of TILL 
Roger Baldwin—Il remember when he was looking for a successot 
He came around 

Mir. Manin. He was looking for a better man than | 


Senator BENTON He came around to luneh with me to se f | 


would help him find a Man to succeed him Ife spent a long Lime 
ooking for vou l am glad to have this chance to meet the man face 
to face who was finally agreed upon He isa very fine, distinguished 


man, Mir Baldwin, with a creat record ol publi service 

Mi MALIN Indeed 

Senator Benton. You have big shoes to fill 

Mr. Manin. I rattle around in those shoes 

The four resolutions on cloture under consideration all aim, by 
amending Senate rule XXII, to Improve on the present solution of 
the age-old problem of democracy ; how to balanee the need for ful 
debate and the need for prompt aetion This problem vets p ib] 
notice chiefly in the extreme form of filibustering, as practiced in the 
Senate from time to time 

Senate Resolution 41, Senator Morse’s resolution, would permit 
cloture by a majority vote of thos voting, after which no Senator 
would be entitled to speak more than an hour on the pending matter, 
although anv Senator might vield to another Senator anv part ol his 


unused time. Senate Resolution 52, Senator Ives’ resolution, would 
permit clotul by a majority vote of the authorized membe rship O| 
the senate senate Resolution 105, Senator Lehman’s resolutior 
would provide alternative methods: | It would permit: immediat 
cloture by a two-thirds majority of those voting. aft whieh no 


; . 
Senator would be entitled to speak more than an ho ir on the pend 
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matter; and (2) it would permit cloture by a majority vote of those 
voting, after 2 weeks of debate on the cloture motion, during which 
period the time for general debate on it would be equally divided 
between proponents and opponents. Senate Resolution 203, Senator 
Wherry’s resolution, would permit cloture by a two-thirds majority 
of those voting. 

The American Civil Liberties Union prefers Senator Morse’s 
resolution to Senator Lehman’s, and feels that Senator Ives’ and 
Senator Wherry’s resolutions are inadequate to meet the problem. 
The basic reason for our position is our belief that the fundamental 
principles and practices of democracy require that the majority of 
legislators voting should determine whe a a given legislative pro- 
posal should be voted on. Under the Constitution of the United 
States, legislation is decided by a aaa vote of those voting, with 
the exceptions noted this morning by Senator Humphrey. To make 
that an effective provision, it is necessary that the opportunity to 
vote should be similarly decided. 

We favor Senator Lehman’s second method less than we do Senator 
Morse’s because we think there is no need for 2 weeks of debate on a 
cloture motion. Matters which might be destined to undergo a 
filibuster would already have been thoroughly debated in Congress, 
in the press, in meetings of interested organizations, and elsewhere. 

The larger majorities which would be required under Senator 
Lehman’s first method, and under Senator Wherry’s and Senator 
Ives’ proposals seem to us to allow the continuation of filibustering 
on almost the present scale. Granting that there might be some 
decrease, it seems to us that it would be an insufficient achievement 
of democratic practice. 

We have another objection to Senator Ives’ and Senator Wherry’s 
resolutions, because they would leave unchanged, as was noted this 
morning, the present subsection 3, of rule XXII, which provides that 
there can be no cloture on any motion to consider a change in the 
cloture rule or any other rule of the Senate. The rules of the game 
are indeed vitally important to a democratic society and government, 
and to a legislative body within such a society and government; 
but we believe that ample consideration of any proposed change in 
the Senate’s rules can be insured without continuing the power of a 
tiny filibustering minority to block all change. 

| hope that what I have just said makes absolutely clear that our 
interest in this problem of cloture goes to the root of the matter, and 
is not confined to an effort to eliminate obstruction to any particular 
legislative proposals about which we are concerned—that is, the civil 
rights program. We fully recognize that, if rule-changing were made 
easier, then rule XXII might be amended so as to make cloture even 
more difficult than it now is, instead of easier as it would be under one 
of the four resolutions on cloture now under consideration. This is 
the risk that everyone concerned about any legislative proposal must 
be willing to take, if he really means what he says about the principles 
of democratic action. 

Democratic action means decision by majority after thorough 
discussion of all points of view. Our Constitution is gloriously 
emphatic in its protection of individuals and minority groups, and 
of even the smallest sovereign State in our Federal Union. The 
American Civil Liberties Union is continuously engaged in supporting 
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these protections. But we believe that there are enough of them 
without the Senate filibuster. 

Dictatorships act quickly, and tyrannically. Democracies—to 
preserve their nature—must act relatively slowly, after mature 
deliberation. But their legislatures must act, in domestic and 
foreign policy; and there was never a time in history when their 
ability 5 act was more crucial than it is today. The Senate is under 
the compulsion of the time in which we live to act now to make itself 
free to decide for or against vital legislative proposals. Our democ- 


racy cannot afford indefinite postponement of decision. ‘The purpose 
of free speech is to aid dee iSlOn for or against, right or wrong hot 
prevent decision. Decision by filibuster is analogous to decision 


by dictatorship. It is the tyrannical decision by a minority over a 
majority. 

In conclusion, I want to reemphasize that our opposition to the 
filibuster is fundamental and impartial. We are enthusiastically in 
favor of civil rights legislation, but—even if we were utterly hostile 
to it we should still be as opposed to the filibuster as we always have 
been. We are glad that the bill to suspend habeas corpus, offered 
in 1S65, Was defeated: but we deplore the method used then to defeat 
it, by filibuster. 

Whatever anyone’s view may be as to the merits of any legislative 
proposal, he has a greater stake in the preservation and deve lopment 
of the democratic processes which are the heart’s core of our rule of 
law and our way of life. Therefore, we urge that the Senate—in a 
time when democracy is engaged in a world-wide, life-and-death 
struggle for the minds and actions of men—give additional clear 
evidence of this country’s practical devotion to the doctrine it preaches, 
and of our ability to correct our faults. We urge the approval by this 
committee and the Senate of either Senator Morse’s or Senator 
Lehman’s resolution, preferably the former. 

Thank you. 

Senator Benron. Thank you, Mr. Malin. Yours is an excellent 
tatement, and I congratulate you on it and the Civil Liberties Union, 
through you as their spokesman 

Are there many cases in which legislation of which you highly 
disapprove has been defeated only through the filibuster, such as this 
IS63 effort to suspend habeas corpus? 


Mr. Mat IN Not very many 


Senator Benton. That is an interesting ilustration [ had for- 
rotten it | remember it how, it comes back to me. but vou sav there 
ure vel lew 


Mir. Manin. Verv few 

nator Benron. Don’t vou think and doesn’t the discussion of 
s morning demonstrate, that it is manifestly inadvisable to take 
what I might call a doctrinaire approach on this problem? Would you 
igree that we are not going to get it is going to be iunpossible to get— 
some absolutely perfect solution here, in line with my comment of 
this morning about the millennium? ‘This committee is not voing 
to come up with a solution that will be accepted by the Senate that 
will be 2 periect solution acclaimed by our wWwithesses here today. 
Don’t you think that Senator Lehman, in his resolution, which | 
sponsored, was recognizing this? In these two things in his resolu- 


tion to which vou take exception, was he not making concessions which 
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he hoped might make his resolution less unpalatable and thus more 
likely to win acceptance? 

Mr. Matin. Well, as vou know, the American Civil Liberties 
Union does not hire out as an expert in legislative possibilities. It 
takes on the job of making what it regards as the proper position clear. 
It has relatively few members; its job is to speak as much of the truth 
as we can grasp to those who have power to work with it. 

Senator Benron. Yes. 

Mr. MALIN. Now, as to what can be rotten through the Senate 
this vear or next vear or the year after, I have not any personal right 
and, as an organization, we have very little right to comment. But 
I can understand perfectly why Senator Lehman’s resolution was 
framed in the way that it was framed, and, as you know, as you will 
notice, we support it. We simply register our preference for doing the 
job once and for all by the Morse method 

Senator Benron. | notice vou ended up “either Senator Morse’s 
or Senator Lehman’s resolution, preferably the former.”’ 

Mr. Manin. That is right 

Senator Benron. Lam sure that those of us who sponsored Senator 
Lehman’s resolution not only felt it was as far as we were likely to be 
able to get, but that we would be very fortunate to get that far in the 
foreseeable future. Perhaps, Senator Morse, like the Ameriean 
Civil Liberties Union, prefers to advocate the perfect solution, but 
I do not believe that many of my colleagues in the Senate feel that we 
can now hope to do more than take a stride or two forward. 

Mr. Main. Yes. 

Senator Benron. If we could get rid of section 3 under rule 22 
this would be an enormous stride forward in itself 

Mr. Manin. Let me make it crystal clear that we advocate the 
Lehman resolution even though we prefer the \iorse resolution. 

Senator Benton. Yes 

We are very grateful to you, Mr. Malin, and I will try personally to 
speak to members of the committee who missed your testimony, and 
urge it upon them. 

Mr. Manin. Thank you very much. 

Senator Benron. We are also grateful to you for coming to Wash- 
ington today to give us the benefit of vour guidance 

Mr. Henperson. Mr. Henderson is the director of the American 
Councilon Human Rights. Do you want to start out telling us a little 
bit about yourself and the activities of the American Council on 
Human Rights, so that those who read this testimony will have the 
the background? 


STATEMENT OF ELMER W. HENDERSON, DIRECTOR, 
AMERICAN COUNCIL ON HUMAN RIGHTS 


Mr. Henperson. Yes, sir. I would be glad to, Senator. 

My name is Elmer W. Henderson, and Iam director of the American 
Council on Human Rights, which is a cooperative program of seven 
national collegiate fraternities and sororities. 

We have something like 1,200 undergraduate and alumni chapters 
throughout the country and, I suppose, our active membership runs 
in the neighborhood of about sixty or sixty-five thousand. These are 
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all the regular and ordinary college fraternities with which you are 
familiar. 
Senator Benron. And their alumni? 

Ir. Henperson. And their alumni. Personally, as an alumnus 
of an wmstitution of which you were vice president | had the pleas re 
at one time of sitting in a seminar where vou at that time helped to 
direct the lecture that was going on then. 

Senator Benron. | am glad to be reminded of my academic pas 
was once a@ part-time vice president of and am now very proud to bea 
trustee of the University of Chicago. I am deeply interested in col 
leves and universities, and part ularly the Univers ly ol Chicago, as 


Ni Hi NDERSON | would just like to sav, Senator pDerore rea noe 
my very brief statement, that you threw a number of bouquets at your 


one of our great private mstitulions, one of the evreatest in the world 


senatorial colleawues who were present this morning, and | would just 
like to Say to vou that we have the highest regard for vou, and for the 


IN 


{ 


very splendid work that vou have done in the Senate and are doing 
how 
senator 7 NTON. 


\ir. HENDERSON. 


Thank vou, Mr. Henderson 
Particularly, the current fieht 1) Which VO ure 
engaged. 

Senator Benton. | appreciate that compliment above all. 

On behalf of all Members of the Senate, however, I think I should 
comment that we get many more brickbats than posies 

\ir. Henprerson. | know you do 

Senator Benton. And the posites are sufficiently infrequent so tl 
they are always appreciated 

Now, vou may proceed with your st 
\Ir. Henperson. Mr. ¢ 


\ nlement 
‘hairman, we stronely urge vour committee 


to report favorably a bill whieh will effectively and pract callv revise 
the Senate rules on cloture to assure that a measure once befor 
Senate can be voted upon by its Members 

Demo racy as 2 seh Thi¢ of rovernment is under attack today to a 


rreater extent than any other time in the history of our country. 
t in favor 


Hundreds of millions throughout the world have rejected 


of totalitarian philosophies and other millions are now on the fence: 


] 


lecided whether they will embrace cle mocracy and ally thems LVé 


hus or embrace and allv thi mselves with Soviet communis! 

d hardly emphasize tO Vou cventh men the dvnamies of the present 
vorld situation and the YTAVITN and uncertainty of future develop- 
ments 

No government, no matter how idealistic or humanitarian, can 
retain the faith and alleciance of its peopk inless it is capabl of 
acting Particularly must it he abl to act in times oO7 great national 
or international CTISIS and act to correct @TieVOUS WYONES within its 
own body politic The filibuster as has been practiced in the Senate 
of the United States has had a most damaging effeet on the hope and 
onfidence which millions of our own citizens here in the United States 
have placed in democracy as a means for securing dignity and equality 
Ol] all citizens The Congress has a creat constitutional obhieat Ol O 

unst racial and religious discriminations and inequalities 

The fourteenth amendment gives Congress the power and imphedly 


raises a duty to make real and practical the intent of the Nation when 
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the amendment was adopted. It is incredible that over such a long 
period of time the Senate would allow its hands to be tied by a rule 
that permits a minority to grind our great parliamentary machinery 
to a complete halt. 

There have been varied cogent arguments advanced against the 
filibuster such as the risk we take of having a minority block action in 
time of war or on the making of international agreements, but I shall 
refer only to civil-rights legislation. The filibuster has been primarily 
and most often used to prevent the Senate from taking a vote on meas- 
ures to assure fair employment opportunities, to prevent lynching, 
and to abolish the poll tax. On a number of occasions in recent years 
there has been every indication that a majority of the Members of 
the Senate were prepared to vote in favor of these measures only to 
be prevented by the filibuster. Now, gentlemen, far be it from me to 
suggest that there is complete unanimity of opinion on these great 
national issues. Of course there should be debate. Of course the 
opponents should argue their point of view and seek to sway the votes 
of their colleagues. But after a reasonable period the debate should 
end and the voting begin. I think it is an insult to the intelligence of 
the American electorate that a minority can set itself up as the final 
arbiter of whether or not a majority of the Members of the Senate 
may even vote on a bill. 

Not only has a majority of the Senate indicated a willingness to 
vote in favor of these measures but opinion among the people through- 
out the country has manifested itself in a positive manner. The press 
and the public have shown an affirmative disposition toward correcting 
these great social wrongs. Many Congressmen and Senators now sit- 
ting were elected after endorsing the civil-rights geome Eleve n 
State legislatures in the past 5 vears have enacted ‘fair employment’ 
Statutes. 

In 1948 both great political parties made strong appeals to the 
voters and wrote in their platforms positive statements committing 
their candidates to the program. 

If vou will permit me to digress for just a moment, Mr. Chairman, 
I would like to call your attention to the Democratic Party platform 
proposal on civil rents adopted at the national convention in Phila- 
delphia on July 14, 1948, where it stated: 

We call upon the Congress to support our President in guaranteeing these basic 
and fundamental rights: (1) the right of full and equal political participation, (2) 
the right to equal opportunity of employment, (3) the right of security of person, 
and (4) the right of equal treatment in the service and defense of our Nation. 

Mr. Chairman, I am sure no one who voted for this resolution m the 
Democratic Party expected the Democratic Party to go out and man 
factories, and open commercial institutions, and that sort of thing. 
The only way that it could put these things into practice would be 
through congressional legislation. I am sure those who stood up and 
cheered when this platform was adopted—and I heard them—had 
that in their minds. 

I may also call your attention to the Republican Party platform on 
civil rights adopted on June 23, 1948, at the Republican National 
Convention in that same city. It said, among other things: 


This right of equal opportunity to work and to advance in life should never be 
limited on any individual because of race, religion, color, or country of origin 
We favor the enactment and just enforcement of such Federal legislation as may be 


necessary to maintain this right at all times in every part of this Republic. 
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Now, I cannot believe, Mr. Chairman, that any one of the Republi- 
eans who stood up and voted for this resolution believed that the 
Republican Party was going into the business of operating factories 
and employing people on that basis. The only way they could have 
done this was through the enactment of congressional legislation 

Senator Benton. Your pomt seems to me to be well taken. 

Mr. HENDERSON. So, it was rather mysterious to us when soon afte 
that so many Republicans and so many Democrats, if 1 may savy so, 
although many of the Democrats had previously indicated their 
hostility to this particular platform, but so Tydevth\ who voted for it then 
reneged on this particular thing. 


Senator Benton. I am glad to have your review of those two state- 
ments of the two platforms I think they make an important exhibit 
in these hearings, and I am glad you have brought them along to insert 
them here in our record today. They frequently are referred to in 


the campaign oratory, and thus far they seem to have been honored 
by many chiefly in the breach. 

Mi HENDERSON Both presidential candidates Mi lruman and 
Mi Dewey , not only made statements but pointed to their own record 
on civil rights as indicative of their respective parties’ attitude on the 
question. gut, alas, after the election, when it came to the show-down 
in Congress, both Republicans and Democrats allowed themselves to 
be the victims of a small but determined minority to prevent the will 
of the people as expressed in the election from becoming a reality. I 
cannot help but say to you that we are hard pressed to combat a grow- 
ing cynicism among our people, the main victims of the filibuster, 
toward parliamentary democracy when practiced in this manner. 

{t the special session of Congress in the summer of 1948 called to 
act on civil rights proposals, the President of the Senate ruled that 
rule XXII did not cover a motion as well as a measure. We felt then 
and feel now that the Presiding Officer was wrong and the narrow tech- 
nical distinction which he upheld only served the purposes of the fili- 
busters. After the election, when such an overwhelming support for 
the program was manifested, the Vice President reversed the ruling 
and in the most persuasive argument applied a correct interpretation 
of the rule. But, lo and behold, on an appeal from his ruling a suffi 
lent number of Senators turned their backs on public opinion and 
joined with the intransigent minority to overrule him and then force 
on to the Senate the present rule, which in many respects Is worst 
than the previous one. 

The inefficacy of the present rule was dramatically demonstrated 
when during the debate on FEPC on May 19, 1950, 52 Members of the 
Senate voted for cloture without avail, and at a second vote on July 
12, 1950, 55 Senators voted for cloture to no avail. Gentlemen, we 
feel there is something radically wrong when 55 Senators want to vote 
and cannot do it. 

We have studied carefully the resolutions now before you to rectify 
the present situation 

Senator Benton. Do you remember the exact vote against the 55? 

Mr. Henperson. I have it in my bag. 

Senator Benron. Well, I had it here this morning, too. 1 was 
wondering if the 55, by any chance, happened to be close to two-t! 
of the total vote. 

Mr. Henprrson. I do not think so 
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Senator Benron. I do not believe it was. Yes, it was 55 to 33 

Mr. Henperson. Yes, sir; 55; against the motion, 33. 

Senator Benron. 1 should have remembered this from our figures 
received this morning. 

Mr. Henprerson. We wish to commend Senators Lehman, Morse, 
Ives, Hendrickson, and Wherry for the serious contributions they have 
made to the problem. We suggest, however, that your deliberations 
be held in the light of the practical problem of enabling the Senate to 
vote on civil-rights legislation. Any modification of the rule should 
have that primary fact in mind. We are inc!ined, therefore, to sup- 
port the more liberal measures of Senators Ives and Morse which 
permit cloture by a majority of those present. I am in error on 
Senator Ives. His requires a majority of the Senate, a constitutional 
majority of the Senate. 

Senator Benron. Yes; 49 Senators. 

Mr. Henperson. However, | am sure both of these Senators are 
willing to join in any reasonable compromise that will actually solve 
the problem. We would endorse such a compromise. 

There is no more important issue before the Congress today than 
the one you are now considering, for it goes to the very heart of our 


democratic system. 

Senator Benron. Isn't Senator Lehman’s bill a compromise on the 
present rule, in that it may have some ultimate chance of winning 
acceptance? 1 do not think he was in any way thinking of a compro- 
mise from the standpoint of the suggestions of Senator Ives and 
Morse; he was thinking of the present rule XXIT. 

Mir. Henperson. | know Senator Lehman was recognizing the 
practicality of the situation 

Senator Benron. He most certainly was; and he knows that his 
proposal would be a tremendous achievement. 

Mir. Henperson. And to find something that had a chance of get- 
ting through. 

Senator Benton. If he could just wish something into law, I have 
no doubt that he might like—he, too, if he were here—-he might wish 
Senator Ives or Senator Morse’s resolution 

\Ir. HENDERSON. That is right. 

Senator Benron. Into the rules of the Senate 

Mir. Henperson. That is right; | am sure of that 

Senator Benron. I do not know that is right | do not mean to 
speak for him, but I just assume that might be true 
Mr. Hy NDERSON., Yes. 

If you are successful in effectively eliminating the filibuster, you 
will have won a battle for our way of life that would save us many 
divisions, lives, and treasures. You will have removed from the 
hearts and minds of a vital segment of om body of citizens an acute 
frustration and revitalize that faith in democracy which will stand 


.7 ° } . ‘ ° 
last against the ideological tides now sweeping against our shores. 


Do not fail us in this your great commission 

Senator Benron. | congratulate you, Mr. Henderson, on this state- 
ment on behalf of the American Council of Human Rights. 

| think it is a fine thing for these fraternities to be supporting such 
an organization and for their alumni to continue to support it after 
they craduate 


Mr. Henderson. Thank you very much. 
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Senator Benton. I shall in your case, as in Mr. Malin’s, try to call 
the attention of my colleagues on the committee to your fine statement, 
and I can assure you that it will be carefully weighed in the prepara- 
tion of the report by the committee 

Mr. Henperson. Thank you. I appreciate your courtes) 

Senator Benron. I thank you for coming today 

Did you graduate from the University of Chicago? 

Mr Hy NDERSON. Yes: | did 

Senator Benton. I am glad to meet an alumnus of the university 
under such admirable circumstances. 

Is Mr. Straight here? Will vou identify vourself, Mr. St 
tell isa little bit about your committee before you procees 
Please go right ahead. 


to testily 


STATEMENT OF MICHAEL STRAIGHT, NATIONAL CHAIRMAN, 
AMERICAN VETERANS COMMITTEE 


Mr. Srraranr. Senator, my name is Michael Straight. Tam the 
national chairman of the American Veterans Committee, which is at 
of the Second World Waza and now of the 
Korean war, a Nation-wide organization with chapters not only in the 
North but ew) in the South: organized without regard to reece. creed 
or color, which prohibits segregation in every chapter, and which is 
organized entire ly on a nonsegree@ated basis I sav that because that 
is relevant to this issue, although the issue of filibuster, of course, 
transcends the particular problem of civil rights 
Senator Benton. Is yours the organization, the veterans organiza 


organization of veterans 


tion, some vears ago in which there was a struge 
Mr. Srratcur. Yes, sir 


Senator BENTON (continuing). Over the Communists who w 


ine to get control? 
Mr. Srrareutr. This is right, Senator 
senator Bi NTON This how comes back LO me Lt was vou who 


led the fight at that time against the efforts of this Communist group 
to get control of the organization 

Mr. Srrataur. That is correct. The Communist Party, after an 
unsuccessful effort to infiltrate the American Legion and various other 
organizations, turned its guns upon us. 

Senator Benton. | remember this now 

Mr. Srrarcur. And for 3 years launched an all-out offensive to take 
our organization over and thev were turned back. and now there are 
there are no Communists whatever in our organization. Sinee then 
thev have failed to organize their own veterans organizations on a 
segregated basis 

Senator Benron. | congratulate you on your leadership at that 
time. ‘The newspaper stores come back to me as | listen to you testify 

Mr. Srraraur. Thank you, sir 

m behalf of AVC, I want to thank the committee for this opportun 
ity LO present our views on the Various resolutions now before vou to 
amend the cloture rule, rule 22 

\t our Fifth National Convention in New York City last June 
the delegates unanimously adopted the following statement as a 
portion of AVC’s national affairs platform: 


The Congress must a me new and heavy responsibilities in the present 
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interest rather than representative of regional or private interests. To this end 
we urge * * * that the Senate repeal the “Wherry” cloture rule and adopt 
a rule for closure of debate by a simple majority. 

Two of the resolutions now under consideration satisfy this require- 
ment: Senate Resolution 41, introduced by Senators Humphrey and 
Morse, and Senate Resolution 105, introduced by Senator Lehman and 
10 of his colleagues. Senate Resolution 52, introduced by Senator 
Ives, and Senate Resolution 203, introduced by Senator Wherry, 
are in our opinion not forceful enough to meet it, although they are 
both clearly preferable to rule 22 as it now stands. 

‘Two essential principles are involved in the consideration of any 
proposal to change the Senate cloture uti 

First, a minority has a right to be heard, and to prevent a majority 
from overriding its objections to an anticipated Senate action without 
an adequate opportunity for debate. Important regional or local 
considerations may be involved which the majority cannot fully 
appreciate without hearing out the views of the minority. Therefore, 
it is desirable that any cloture rule contain a guaranty protecting the 
right of thorough debate. We don’t want to see legislation rail- 
roaded through the Senate 

Second, a majority has a right to act, and after assuring the minority 
its day in court, to close debate and proceed to a vote. National 
interests that clearly involve the welfare of the people must super- 
sede regional and local interests even though they may appear to 
be in conflict. We are tired of seeing a determined minority repeat- 
edly frustrate the will of the majority to expand our American free- 
doms and serve the general welfare. 

Weighing both of these considerations leads us to support Senate 
Resolution 105. AVC congratulates Senator Lehman and his col- 
leagmues on What we consider an intelligent and moral solution to the 
problem of the filibuster. 

AVC’s National Planning Committee, our board of directors. 
meeting here in Washington y days avo unanimously adopted the 
following resolution on cloture: 


Che problem of liberalizing the Senate rules on cloture is obviously significant 
to anvone who believes in a positive legislative approach to modern publie issues, 
Unlimited debate in the United States Senate can make and has made a mock« ry 
of the principle of majority rule 

The American Veterans Committee has long favored the adoption of a rule for 

osure of debate bv a simple majority. However, of the four resolutions now 
before the Senate, any one of them would be an improvement We urge support 
of Senator Lehman’s resolution which calls for the imposition of cloture after 2 
days’ debate by a two-thirds majority, and after more extended debate by a simple 
majority. It would thus amply protect minority rights while permitting Senate 


the stalling obstructionist tactics that have characterized stubborn 
minority elements in the last 

Although we prefer the Lehman resolution, we feel the Humphrey- 
Morse proposal deserves careful consideration. If this committee 
approves Senate Resolution 41, in our opinion it will have discharged 
its duty well. 

Neither Senate Resolution D2 nor Senate Resolution 203 it seems 
to us is satisfactory. Since a majority of the Senate has the power to 
approve or disapprove a legislative proposal, a majority must-also 
have the neght to determine under what terms it wishes to exercise 
that power bv closing debate. ‘The Ives and Wherry proposals 
place too severe restrictions on the right of the majority to act. 


oe 
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They would probably prove to be about the same in practice, with the 
19 votes required to apply cloture under the Ives proposal somewhat 
easier to obtain than a straight two-thirds of the Senators present 
and voting. 

Rule XXII as it now stands must be amended if sorely needed 
legislation is to have a chance of passage. Sixty-four votes are 
seldom obtained on any really controversial legislation. Both at- 
tempts to invoke cloture since the rule was adopted in 1949 have 
fallen far short of the 64 votes required. We feel that the chance of 
suceessfullvy applying cloture under this rule is so slight as to make the 
rule virtually meaningless. 

AVC’s interest in efficient legislative action in the Senate is broad. 
In the present eer Ermey when at any time we may be confronted 
with new acts of Communist aggression, the Senate must be able 
act speedily on measures essential to national security. Senators 
dedicated to the extension of equal rights to all Americans—and they 
are a Majority of Senators—-have long sought the enactment of Presi- 
dent Truman’s civil rights program. In this, they have had and will 
continue to have AVC’s enthusiastic support. 

Senator Benton. How many members do you have in AVC? 

Mir. STRAIGH1 Approxim: itely 30,000, sir. 

Senator Benron. Thank vou. 

Mr. Srratcutr. They must think twice, however, before bringing 
these proposals to the floor of the senate, 1n the knowledge that the 
filibuster they touch off cannot, under the present rule, be stopped by 
eloture and that their efforts to make American democracy a realit 
for all Americans may delay or prevent the enactment of necessary 

curity Measures. 

Filibusters have not been ust d to wreck C LV i] rights legislation alone. 

The pages of the Congressional Record are studded with a history of 
filibustering to death many important measures, some of them neces- 
sarv for national security. 
Wi appreciate the eoncern of some Senators over cloture ruies 
that micht permit an end to debate before all sides had been heard. 
We can see no reason whatever why they should fear the Lehman 
resolution, however Bitter opposition Lo the Lehman resolution 
annot result only from a concern for the rights of a minority to be 
heard It must mean also that many of those who oppose 1l are 
fearful of the consequences of democracy. ; 

Neither the right of a minority to be heard nor the right of a major- 
ty to act is absolute. The Lehman resolution adequately protects 
them both. We urge this committee to approve Senate Resolution 

Thank you for your courtesy in listening to the views of the Amer- 
can Veterans Committee 

Senator Benton. Mr. Straight, vours is an excellent statement and 
| deeply appreciate it. I can see from this statement why you achieved 
uch a reputation with the Connecticut Federation of Labor for the 
speech 

Mr. Srraicutr. Thank vou, sir 

Senator Benron (continuing). Which vou so movingly delivered 
ome hours prior to my own appearance at a banquet, as there banquet 
speaker, 2? or 3 weeks bys ack. 

Mir. Srrarcar. Thank you, sir. 
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Senator Benton. I cannot stop to query you because the bells that 
have just rung are for a roll call preceding a vote. 

Were you here this morning? 

Mr. Srraicur. Yes, sir; part of the morning. 

Senator Benron. If you have any further comments growing out 
of Senator Lehman’s, Senator Humphrey’s or Mr. White’s interesting 
testimony, you have the permission of the chairman to add them to 
our record. I do not know that | have ever heard three witnesses 
in succession who helped illuminate a problem more than these three 
men this morning. However, there are many witnesses to come, 
including the opposition 

Mr. Srraicutr. Thank you, sir. I would like to say something, 
that we are fully in accord with all of this morning’s testimony, and 
also the fine testimony this afternoon. We have read it and are 
completely in accord with it. 

Senator Benron. | am not running down the witnesses of this 
afternoon in order to build up those of this morning. We have most 
certainly had an excellent group of witnesses today. 

Tomorrow we have Senator Saltonstall, Senator Hendrickson, and 
Senator Morse, Mr. Engle of the American Jewish Committee, Mr. 
James B. Carey, secretary-treasurer, Congress of Industrial Organ- 
izations. Are they all scheduled for the morning? 

Discussion of tomorrow’s witnesses off the record.) 

Senator Benton. We have Mr. Walter Reuther scheduled for 2 
o'clock tomorrow afternoon; Dr. Burns, professor of political science 
of Williams College, tomorrow afternoon; Mr. Martin, president of 
the National Negro Publishers Association; Mr. Mareus Cohn of the 
American Jewish Committee. Is Mr. Cohn coming as well as Mr. 
Engle? 

further discussion of witnesses off the record 

Senator Benron. We are deeply grateful to you, Mr. Straight 

Mr. Srraicur. Thank you 

Senator Benron. I have known much about you over a period of 
vears, and I am glad to have this chance to welcome Vou before this 
Senate committee. I shall seek to call attention to your testimony 
of my colleagues, and it will be read and considered in the preparation 
of the report of this committee 

Mr. Srraicur. Thank you, sir. 

Senator Benron. We stand in recess until 10 o’clock tomorrow 
morning. 

(Whereupon, at 3:35 p. m., the subcommittee adjourned, to recon- 
vene on Wednesday, October 3, 1951, at 10 a.m. 





ror 


COl 


mit 
ing 
tw 


cd 


lo 


ST 


LIMITATION ON DEBATE IN THE SENATE 


WEDNESDAY, OCTOBER 3, 1951 


UNITED STATES SENATI 
COMMITTEE ON RULES AND ADMINISTRATION, 
Wasi mngton, re 

The committee met pursuant to adjournment, at 10:05 a. mm. 3 
room 104—B, Senate Office Building, Senator William Benton presidin 

Present: Senators Benton and \Mlonroney. 

Also present: Darrell >) | Claire, chief clerk: ana R issel] Kine 
counsel to the committee 

Senator BeEntTon. Shall we come to order? 

We have si heduled as Witnesses today Senators Saltonstall, Mood 
Hendrickson, and Lodge 

We also have scheduled Mr Henry Epstein former solicitor 
general for New York State, for 12 vears 

Mr. Epsrerm. If that is an encomium, I will ace pt it, Mr. Chair- 
man 

senator Bi NTON Also LO appear are Mrs Kani e Carter, 1 present 
ng the National Council of Negro Women; and Mr. James B. Cat 
secretary-treasurer, Congress of Industrial Organizations. Th 
two withesses are to be here this morning 

Scheduled for this afternoon are Mr. Engel, representing the Amer 
and Mr. Walter Reuther, of the UAW 


] é 
Senator Lodge and Senator Hendrickson will appear at 2 when we 


ean Jewish Committ: 


econvene this afternoon, | expect that Mu Reuthe r will be testilving 


ibout half-past two 


We are creatly honored by havine Senator Saltonstall to lead Ol 
this morning. Will vou now proceed, Senator Saltonstall? ma 
that vour interest in this subject is well known to me, and we at 
ery happy LO welcome vou here today Vou ar known for vout 
eadership im this field 
senator SALTONSTALI Thank vou, Senator. 
Senator BeENToN (continuing). Your outstanding leadership ove1 


long period of time 


STATEMENT OF HON. LEVERETT SALTONSTALL, A UNITED STATES 
SENATOR FROM THE STATE OF MASSACHUSETTS 


Senator SALTONSTALL. Thank Vou, Mi Chairman, | appreciate 
that 
| have no prepared statement, Mr. Chairman, but I have reread 


before the same committe 


prepared statement that [ made 
947—in February 1947 
| have also read the argument that I made on the floor of th 


nate to sustain Vie Presider { Barkl ys ru 
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came very much before the Senate at that time, and I have filed— 
I have joined in filing or have filed—bills on this subject in four 
successive Congresses, three successive Congresses, and I speak here 
on the fourth. 

I filed a bill, first, in the Seventy-ninth Congress in 1946. The 
language of subsection 2 of rule XXII reads as follows, this is just a 
quotation from it 
To bring to a close the debate upon any measure, motion, or other matter 
pending before the Senate or the unfinished business. 

Prior to the change in the rule which is now being discussed, the 
only words in that subsection 2 were ‘‘any measure.” 

Now, 1946, in the Seventy-ninth Congress, | took up the question 
of this rule with the Parliamentarian, Mr. Watkins, and he and | 
worked out the words “motion or other matter pending before the 
Senate.” 

Senator Taft was then, as he is now, the chairman of the Policy 
Committee. I took my suggested measure to him informally in order 
to get the support, if L could, of the Policy Committee in presenting it. 

After some discussion with Mr. Watkins and myself—he was the 
author really of the words “or the unfinished business’’—those words 
were added, because they felt that they would do no harm and they 
might do a little good because sometimes the unfinished business was 
pending before the Senate, and the issue might come up. 

I then went before a subcommittee of this Rules Committee. It 
was presided over by Senator Byrd, and I think it was a Democratic 
Senate, and I think the majority of the Senators came from one 
section of the country and were not too much interested. 

They gave me a very courteous hearing, but the bill never came out 
of the committee. 

We then went before the Eightieth Congress in 1948, and again in 
1950, at the Eighty-first Congress. 

The present so-called Wherry rule was worked out at a time when a 
filibuster or a long argument, if you do not want to call it a filibuster, 
Was pending on a motion to take up the FEPC bill. We were getting 
nowhere, and we were not making any progress al all, so that we 
worked hard to see if we could not get the bill up and the rules changed. 

During that discussion we had a long Sunday morning conference 
[ shall never forget 1t—down here in the Senate Office Building. There 
were Senator Wherry and myself and several others on the Republican 
side, and Senator By rd, Senator Russell, and one or two others 
Senator Havden, I remember he was there—on the Democratic side, 
and as a result of that long discussion this so-called Wherry rule was 
worked out. 

It was a compromise I did not approve then; we worked very hard 
to get the two-thirds of those present and voting. We could not do 
so, but we did add these words “motion or other matter pending before 
the Senate or the unfinished business,”’ which, it seemed to me, was 
one step forward because we eliminated the opportunity to filibuster 
on a motion. 

Senator Benton. Yes. 

Senator SaALTONsSTALL. I shall never forget Senator Hoey’s motion 
to amend the Chaplain’s prayer. We debated the Chaplain’s prayer 
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for 2 weeks, and at the end of that time Senator Hoey, with a delight- 
ful sense of humor arose and said: 

I think we have deliberated sufficiently long on the Chaplain’s prayer, amending 
the Chaplain’s prayer, and I withdraw my motion. 

Now, that was to avoid that sort of a situation. 

Senator Benron. Have you anything for the record on section 3, 
the third paragraph in rule XXII, which came in for a great deal of 
discussion yesterday? ‘To us who came into the Senate later and who 
do not have this background—Shall we read this section? It sounds 
as if section 3 was a most important part of the negotiations at that 
time. 

Senator SALTONSTALL. That part of the section was not discussed 
very much It was written, if | remember rightly, by Senator Russell, 
and the feeling was that a question of changing the rules was in a differ- 
ent category from any discussion of a legislative matter or a matter 
that was of a policy nature, and that that was put in at the tail end of 
the discussion, so to speak. 

Senator Benron. It is a very powerful sleeper, | may observ: 

Senator SALTONSTALL. It is a powerful sleeper, there is no question 
Hout it 

Senator Benton. For all practical purposes section o seems to 
mean it is impossible for the Senate to act on any of these four resolu 
tions now before this committee inasmuch as they all deal with a 
change in the rule. Section 3 opens up the possibility of a filibuster, 
for as long as anyone wants to talk about the Chaplain’s prayer or 
anything else. 

Senator SaALToNsTaLy. I think that is prefeetly true. 1 frankly do 
not like it, but | did feel and I still feel that there was a step ahead 

Senator Benton. No doubt the change vou have described is an 
improvement Some of the witnesses vesterday did not seem to 
think that the step ahead was as substantial as Senator Monroney 
and I thought that it was We can agree, can we not, that were it not 
for section 34 the step ahead would be unquestionably substant al: 
ut section 3, 1n effect, freezes 
Senator SALTONSTALL. It makes it much more difficult, | agre 


Senator Benron (continuing). The whole rule XXII. so the possi- 
bility of now trying further to improve it may be very limited. 
senator SALTONSTALI You realize, of course, that hefor 1917 there 


had never been a filibuster in the Senate on a motion to take up or the 
eading of the Journal | mention this because these two methods 
Ot filibuste r could not have been anticipated by this body at that time 
f thev were amending the rules 


Senator Benron. That has not previously been pointed out 


That is very interesting At the time the previous rule was written 
there had been no incident of that kind 
ae SR ies ee \ ley 6 ied Bett teh ll 
senator SALTONSTALI oO ineldent OF that Kind at ail 


This rule. as senator Havden pointed Out, Was adopt cl th sub- 


paragraph 2 


was adopted—by an understanding that when thi 
uave Was agreed upon there would be no amendment offered on the 


In 1948. I think it was, or mavbe it was 1950—-no: it was 1948 We 


Limost came to ugreement to change this rule to a two-thire rie rit 


hd voting, with this langua re of ‘‘motion’’ and so forth put in 
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There was one time I felt that that was going to ¢ 
was upset because we could not at that time get a unanimous under- 
standing on the Republican side. 
there was some doubt whether we could have gotten it on the Demo- 
time this rule was almost 
same way that it was put in in 1917 by an understanding that the 
thing would be thrown right out if there was any motion made to 
amend the change in the rules that was brought before the body. 

As I say, that was worked out under the leadership of Senator 
Hayden for at least a month, and | personally worked on it quite 
hard, and [ had hopes that it might work out, but it did not, and so 
went over until the following vear when this 


through. 





I doubt even if we had whether 


cratic side, amended 


the matter hung on anc 
so-called Wherry rule was adopted. 

I personally believe that this rule should be amended—I have always 
[ have always felt that there should be an opportunity to 
1 the big legislative bodies they have the previous question, which 
in Massachusetts anvway in the House 
previous question, | am not sure of that, but 


except by this cloture rule 
two-thirds 
a two-thirds present and voting. 


constitutional 
| personally favol 
| preferred n constitutional majority, 


thing to 


think a two-thirds 
protection 
nterests of the minority, and a better parliamentary procedure than 
a constitutional majority, 

Chairman, I could go on, but I think that is the history of the 
at the language in subparagraph 
other pending P 
the original instance in 1946 with Mr. Watkins, 
and | think that tells the history, as I saw it and took part in it, on 
the adoption of this co-called Wherry rule. That was worked out one 
in the Senate Office Building, 


finally agreed to on either Monday or! 


Sunday morning down here and Was 
but, as I say, it was a compromise that 
in at least one step forward, and now I think we ought to 
this constitutional two-thirds to two-thirds 
of those present and voting. 


Senator Benron. The 


approve ol 
and chang 
recital of this background is of great interest 


Do you have any specific suggestion, Senator Saltonstall, growing 
study of this problem and vour introduction of these 
tour prior bills, as to how Sp cifically we might proceed to achieve the 
and most substantial step forward in the change from the 
pres ntly required 64 votes? 


oft vour long 


Let us assume that the Rules Committee, comes to agreement along 
ecommendation, or even ona constitutional majority, 
Lehman's or Morse’s 
; Ss lo how Lo proceed to try 
et the measure adopted by the Senate without precipitating, under 
on the par of the Senators who will not look with favor on 
| ‘are trying to prevent? 


the lines of your 
proposed Senators 


proposals. Do vou have any suggestion : 
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Senator SAI TONSTALI Well, | think, \Ir Chairman and it has 
rot to be done the most practical Wav to do it is the wav that the 


tle Wis originally adopted nh 1O17 yy CONVersatllons and hy Crird 
wally working together, obtain an understanding that the rule 


presented if and whe rh it ois por sented that no motion to amend 


he floor will be mad That ti kes time and it ; I le 
takes i mutual desire to chane thie rile | ao { ( Ve 1 « 
ado that unless ther 5 some mutter pending tha y be oO rT 
lerabl very considerable Hnporlance 
SCHALO! Bi NTON You mav be nterested ! » Th) pro ht out 
‘sterday ii vou al not familiar with the recor at lea 
of interest to Senator Monroney and myself—that in the 2 
| ( LOL, when the Senate voted on cloture hn oO y | cas voul 
het have been ith cif] rene } hie outcome ol thre \ ¢ ( ( 
) whi hel b constitutional two-thirds was | ( ( ( 0 


+ 2 . { } i 
Senator BENTON No, two-thirds of those vo 


Senator SALTONSTALL. ‘Two-thirds 
Senator Benton. In the 4 times where cloture wa CO 
voked, out of the 21 cases, in only one was there less than the const 
tional two-thirds So here W hia i record of o> Veal Ana Oo} 
Cause whe re thre re would have hes Ih a cath rere i] thre outcom Were 
VOUT recommendation and SeHUaLo! Wherry ~ proposal hoy to ty 
corporated Into rule Le 
Senator SALTONSTALL. Vice President Barkley ling, thoug! 
raised a very interesting question, Decaus t was the only time so 
as could find from the librarian and from a stud made, where 
motion to take up Vis pending, with nothin pena heoto the 
Senate 
hi question Was whether thet moton co Tome’ ry 
easure rather than as a motion to take ip 
I thank vou very much, Mr. Chairman 
SCHALO! BENTON Wi nre very eratetul to vo 
senator SALTONSTAI hop vou | p wo Ol 
Senator Benron. Yo il the first witness to con or hye ) 
el Senator Saltonstall who has hac th | 1 ha ho 
Ly a) abl to niorm he com {tee OL the < 1} ‘ ( 
1} C(OpDtLLON oO i| ae | haawe 1 ( ryic ( 
Cs rid \ pprop i 0 thr cle | e) ( } 
Teor 
Senator SALTO I appre ha mucl 
Senator Mo ROONEY | (| PLY nppree t¢ ll es I ! | an 
\ | Wiis detained L cid hot no Oo \ ) to 
Senator SALTONST Than tl 


Senator BENTON Is Mr. Carev hei 
Nii Ky ip. Mr. Chairman I am Mr. Carey's iI ( | 





ind Lam here in his stead q Wied tO sp 
Senator Benron. We will proceed then in the ord 
TLESS¢ are listed her it vou do not ob | lh MM 
ne Wik come forward Serato Nloody Is pect Ol I 
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Senator Benron. With your permission we will put him right on 
and put his testimony at the end following your testimony, so it will 
not show up in our record as an inte rruption. 

Mr. Epsrern. That is quite satisfactory, Senator. 

Senator Benron. Are you here as a representative of any organiza- 
tion? 


STATEMENT OF HENRY EPSTEIN, MEMBER, NATIONAL COMMIS- 
SION OF THE ANTIDEFAMATION LEAGUE OF B'NAI B’RITH 


Mr. Epsretx. I am the representative of the <Antidefamation 
League of B’nai B’rith, which is an organization having 350,000 mem- 
bers throughout the United States, in its lodges and chapters; the 
Antidefamation League is an arm of the B’nai B’rith organization. 

Senator Benron. I know the organization well, and I know of the 
Antidefamation League, and indeed I congratulate B’nai B'rith on 
having such a league 

Mr. Epstein. Thank you very much, si 

Senator Benton. I have always liked the name, and it is one of the 
most significant groups in the country. 

Mr. Ersrers. The name has been the —— of considerable dis- 
cussion, but I am one of those who does not believe in changing colors 
at any time in the course of the history of an organization. . 

Senator Benton. Senator Monroney, Mr. Epstein was for 12 years 
solicitor general of New York State. 

Will you proceed, Mr. I pstein. 

Mr. Ersrerx. Mr. Chairman, my name is Henry Epstein. I am 
a member of the national commission of a; Antidefamation League 
of B’nai B'rith, and the testimony I am about to present is offered 
on behalf of that organization, as well as on behalf of the 350,000 
members of B’nai B'rith. 

Senator Benron. Do you have copies of your statement? 

Mr. Epsresy. I will leave this copy with you. 

Senator Benton. It is your only copy? 

Mr. Epsrern. It is my only copy. I was not in the office when I 
received the telegram; I was on my way back from my summer rest. 

Senator Benron. Here is Senator Moody. 

Mr. Epsrern. Senator Moody, you have come at an opportune 
moment, because you do not interrupt my presentation. 

Senator Benron. Senator Moody, Mr. Epstein was just beginning, 
and he has made it clear that he would not object to being inter- 
rupted whenever vou came in. 

(Senator Moody’s testimony will be found following Mr. Epstein’s. 

Mr. Benron. Now you may again proceed, Mr. Epstein. 

Mr. Ersrerx. Mr. Chairman, as I previously indicated, T am 
a member of the national commission of the Antidefamation League 
of B’nai B'rith. The testimony which IT am to present to you 1s 
offered on behalf of that organization as well as on behalf of the 
350,000 members in these United States of the B’nai B'rith. 

This organization was founded in 1843 and is the oldest civic orgabi- 
zation of American Jews within these United States 

Its founders conceived of it as a medium for cultural growth and 
social developmet of Jewish life in America; and successive genera- 
tions of B’nai B’rith not only have abided by their heritage faithfully, 
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but over the many decades have expanded the program of the founders 
to make it serve not only the Jewish people but the cause of democracy 
and freedom everywhere. 

The Antidefamation League of B’nai B’rith was organized in 1913 
as a section of the parent organization in order to cope with racial and 
religious prejudice within the United States, to counteract un-Ameri 
an and antidemocratic activity, to advance good will and mutual 
inderstanding among the various groups comprising our American 
population and to encourage and translate into greater effectiveness 
the ideals of our American democracy. 

It is not surprising, therefore, that the organization which I have the 
honor here to represent, has long been concerned with the nature of 
the Senate rules governing limitation of debate Its concern has 
risen out of its feeling that, in the last few decades, it has become mor 
mportant than ever that democracy should demonstrate not only that 

operates with effectiveness, but that the machinery through which 
it functions cannot be put to naught by a small group of willful men 
vho may, when the process of democracy goes against them, prevent 
democracy from taking action necessary to its preservation or its 
advancement 

One essential of democracy—perhaps the most—is majority rule 
[t is true, of course, that a second essential of democracy is protection 
of the fundamental rights of a minority from being trampled on and 
destroved by a temporary majority. But this latter protection is by 
no means absolute. If it were, it would enable minorities to prevent 
democratic majorities from carrying out the baste functions of govern- 
ment. Those rights of minorities which our country has considered so 
fundamental as to require protection at all times from majorities, have 
been spelled out in our State and Federal Constitutions. It is the 
glory of our democratic system that, whenever these rights have been 
attacked, our lawmaking bodies and our courts have stepped into the 
breach and defended them. But such protection has properly been 
limited to rights specifically safeguarded by the Constitution. 

Nowhere does the Constitution seek to safeguard any right to un 
limited debate in this august body, the United States Senate. Rather 
there are constitutional provisions which would seem to indicate thi 
opposite intention, for article I, section 5, thereof provides: 


The veas and navs of the Members of either House on anv quest 
ire of one fifth of those present be entered o1 the Je irna 


This would seem to indicate that our founding fathers certainly 
intended that there be sufficient limitation of debate to permit any 
question to be brought to a vote, should one-fifth of the members 
present desire it. Implicit in the responsibility given to our national 
lawmaking body by the people is the requirement that both Houses 
of that body shall operate effectively. But efficiency would certainly 
require that, insofar as possible, time be not deliberately wasted in 
innecessary and irrelevant debate carried on merely for the sake of 
delay by members seeking to prevent the body from taking action to 


} 
| 


which they are opposed. It is the essence of a filibuster that it seeks 
to delay or prevent a majority from taking action. Such delays are 
costly financially. On occasion they may be costly politically, as well. 
It is even possible that they may be a threat to democracy Kor 
example, I call to the attention of this body the filibuster carried on 
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in 1927, which prevented an extension of the life of a special campaign 
investigating committee headed by Senator James A. Reed of Mis- 
souri. The action of Senator Reed’s committee in exposing corrup- 
tion in certain senatorial election victories aroused the anger of 
number of Senators who, when a motion to continue the investiga- 
tion came before the House, embarked on an extended filibuster, which 
vas ultimately successful in preventing this body from continuing the 
committee 

(nother illustration where a filibuster may very well have put the 
fate of democracy into the balance, was the filibuster against the 
armed ship bill in 1917. When the administration, seeking to aid the 
Allies against the powerful German submarine offensive sought to 
insure an adequate supply of food and other essential materials, as 
well as to protect American commerce, a smal ll band of Se nators joine vl 
in the filibuster against the bill, thereby preventing its passage. It 
Was In reaction to this filibuster that the Senate finally adopted a clo- 
ture rule permitting imposition of cloture by a two-third vote of the 
Senators present and voting. 

{nother danger to democracy arises from the ability of a one-third 
MINOrity of the Senate, through the filibuster, to exercise an absolute 
right of veto on every piece of legislation coming before that body. 
[In our government of checks and balances, the Executive is given the 
right to veto legislation. But, at the same time foreseeing the dangers 
to democracy which might arise from an a power of veto, our 
Constitution provic oe that a Presidential veto can be overridden by a 
two-third majority of both Houses. Thus we sae set a limit to the 
veto power. But the cane Senate cloture gives to a minority of 
the Senate a veto power which is unlimited. This, we submit, is a 
deviation from the scheme laid down by the founding fathers which 
they would never have permitted, had the possibility occurred to them 

that it could arise. In fact, the present cloture ‘on permits complete 

frustration of all the lawmaking activity of the Congress by a small 
willful group of Senators in case there is cok before the Senate a 
proposal to change the rules of the Senate which would permit a 
majority to take action where it believes 1t necessary. 

Much has been made of the fact that, in the United States Senate 
debate is practically unlimited. It has been argued that unlimited 
debate is an important aspect of democracy But a search of the 
record discloses that in everv democratic country but our own, the 
lawmakine body follows a polices of limiting debate so as to permit it 


] 


to take action where it is vital and necessary. Imposing limitations 


on legislative debate has ni ither weakened nor subverted democracy 
Rathe r a has enabled the la wmaking bodies to take action when 
necessary to preserve, strengthen, and expand the privileges of 


democracy 

It should be stressed that free speech is not an end in itself, but 
is @ Means to an end Freedom of speech is protected by our Con- 
titution because those who wrote it believe that democracy can thrive 
only where there is adequate opportunity for all points of view on a 
particular issue to be presented to the people before a decision is 


made. When free speech is perverted to permit a stubborn minority 
to prevent the majority from taking action necessary to resolve a 
pressing issue, it becomes an evil. It is noteworthy that the proposals 


for strel othenineg ol the existing senate cloture rule, which I am here 


to 
al 


Lo 
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to support, do contain provisions intended to assure to each Senator 
an adequate opportunity to present his point of view to the Senate 
on the proposed legislation to be made the subject of cloture. Cer 


tainly, 96 hours of debate should be more than adequat: to msure the 
| il] presentation to this body ol all the arguments pro and col on 
anv particular issue 


l¢ stion Ww sho iid hol lose s ( ht Ol tive ! I 


In discussing this qu 


every legislative body has a duty to earry out its functior 


legislation necessary to insure the continued effective operation oO 
Government. Of course, a correlative duty of the legislative bo« 
to take action only after there has been adequati debate on lecisiatiol 
But the primary duty is the duty to legislate. The duty to 
first, the necessarv debate is a subsidiary Debat Is simp 
neans Where the means is perverted to prevent the achievem 
the end, ther is someth ne serrousliv wrong It is espe ally mport 
this time of great international stress, that the Senat: whic ! 
ada tioh to being 2 lawmakine body Is also a tre it) atil ne bod 
should not be stopped from ecarrving out its tTunetions 1 tubb 


Hnorities who misuse their power of full debate to prevent the Senat 


from taking the necessary actions More and mort the democrat 

world relies on our country as the primary bastion for defense o 
democracy. Under the present cloture rule a small group of Senators, 
possibly unmindful of the world-wide responsibilities we now carry 


could prevent us from taking action necessary to mend any breach 


in the fortress walls of democracy, and from a failure to understand 
the international implications of our position, permit totalitarianism 
to pick off our democratic allies, one by one, so that finally we migl 
stand isolated and alone against a world conquered by forces host 
to democracy 

Senator Benron. If I could int rrupt vou there, Mr. Epstein 


Mir. Epsrern. Surely 


senator Bi NTON I doubt verv much whether th soTOUDp Of Senators 
to which vou refer is unaware of thes probli ms of totalitarianisn 
abroad On the whole this Croup IS verv constructive ry) if attitue 


toward such problems in the field of foreign pol 
Mr. Epsrern. J am quite sure that is so 
Senator Benton. As we know, their problem which is involve 


cloture rus deep mito the attil id s with \\ bei h the Viure taced i 


( 
States Ifa man feels that by takin 1 | 
with and summarily thrown out of office, his duty. his primary duty to 
legislate ceases as of that date, and at ones Here is their dilemm 
apart from all else, 01 | least so it has see med to me 

| only suggest this because I feel vou oversimplify in the eloquent 
comments which vou have just made 

\ir. Epsrern. I am seeking to simplify, but when I come to the 
end I think vou will see that perhaps we will reach a reasonabl 
approach to a compromise. 

Senator Benton. There is a long-term edueational problem = in- 
volved here, in the southern States themselves, because without tl 
sympathy and understanding of the electorate how are we going to 

mpathy and understanding from their representatives’ 

Mr. Epstern. I have read with considerable interest and wit! 
considerable care the educational process in respect. ol this \ 


, ] ] ] ea 
question of timitation of debate in one oj the publheat Ons O He 
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Congressional Library, which extends over a period of more than a 
hundred and fifty years, Mr. Chairman. 

Senator Benton. Your eloquent paper shows that you are a 
distinguished authority in this field, and perhaps this is the time 
LO 

Mr. Ersrer. I recognize, Mr. Chairman, thit I have had con- 
siderable experience in dealing with legislators and legislative bodies, 
and they are sensitive, as they must necessarily be, to the reactions of 
the electorate which they represent. 

Of course, we must always, it seems to me, go back to the funda- 
mental responsibility to the people of the United States and recog- 
nition of the position which we occupy on the world scene today. 

Senator Benron. Often the dilemma for the legislator comes in the 
conflict of interests, even if they are only seeming and not genuine 
interests, between the people of his State on the one hand and the 
larger national interest on the other. This is frequently the difficult 
question that all of us in Congress face. 

Mr. Epsrer. | am fully cognizant of that, Mr. Chairman. 

Senator Benron. | have been facing this on the St. Lawrence 
seaway, which I have favored. 

Mr. Epsrerx. Even my son and I disagree on that. 

Senator Benton. 1 have received from the Connecticut Manu- 
facturers Association a protest, a vigorous protest, against favorable 
action on the St. Lawrence seaway. I take this as a simple concrete 
illustration where the national interest comes into conflict with what 
some people assume to be the interest of my State. I have asked the 
Connecticut Manufacturers Association to give me their evidence. 

Mr. Epsrers. On that question of the St. Lawrence seaway, I find 
myself in the unique position of being opposed not only by my wife, 
who also occupies a very important interest in public affairs, but one 
of my sons who has just become the Washington correspondent for a 
New York State newspaper. 

[ am sure this committee is well acquainted with the history of 
filibusters, and there is no need for me to rehearse it. There is no 
need for me to point out that, during the past 29 vears, every effort 
to break a filibuster has been unsuccessful. But that, in my opinion, 
is the least important aspect of the filibuster. Because the majority 
of the Senate is well aware that if it seeks to take action on certain 
matters it will almost certainly provoke a filibuster which would stop 
the Senate from acting on many other important matters which must 
come up, the very existence of this threat of a filibuster has served to 
color much of the Senate’s activity in the past decade. It is consid- 
erations such as these which play an important role in the determina- 
tion by the majority leadership of the Senate on the legislation it will 
bring before this bod, for action. That is the vice which is present 
in the present cloture situation. The fact that a certain portion of the 
membership of the Senate can, when it will, prevent the Senate from 
operating has served to bar the majority from even considering legis- 
lation which it would otherwise speedily enact. A classic example of 
this evil effect are the proposals to strengthen Federal legislation pro- 
tecting civil rights. It was an awareness of the fact that any effort 
to consider such legislation would almost certainly bring on a filibuster 
that caused many Senators to refrain from even introducing such 
legislation until quite late in this session. 
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So much for general considerations and the reasons why the right 
to filibuster must be curtailed. I turn new to a consideration of the 
various proposals for altering the present cloture rule to make it 
possible for a majority to take legislative action where it believes it 
necessary, and to deny to Senate minorities the legislative veto power 


which they now have. It is our conviction that any self-made rule 
aan h does not ultimately allow a majority of the Senate to take what- 
ever legislative action it believes necessary is inadequate. ‘Therefore 


we cannot support the resolution introduced by Senator Wherry 
vhich permits the imposition of cloture in all cases by a two-thirds 

ajority of the Senators present and voting. Because we believe 
that the Senate should be permitted to operate, not on the basis of 
the total number of Senators, but on the basis of those present and 
voting, we cannot support the resolution supported by Senator Ives 
permitting the imposition of cloture by a vote constitutional majority 
of the Senate; that is, by the affirmative vote of 49 Senators 

We have no strong objection to the resolution introduced by 
Senators Humphrey and Morse, which would permit the cutting 
off of debate by a majority vote within 48 hours after filine of a 
cloture petition signed by 16 Senators. In principle, it meets the 
requine ments which have been formul: ited for the changes necessary 
in the existing cloture rule. But, because we are willing to lean 
over backward in taking action to insure adequate debate in this 
hody of every piece of legislation it wishes to consider, we support 
the resolution introduced by Senators Lehman, Murray, Magnuson, 
Neely, Douglas, Humphrey, Green, Benton, Pastore, MeMahon, 
and Kilgore—at least those are the names that I have; there may be 
others. ‘That resolution, which provides for the imposition of cloture 
by majority vote after 14 davs of debate following the filing of the 
petition for cloture, insures careful, adequate, and unhasty discussion 
m any matter on which cloture is sought to be imposed. But it 
ilso takes into account the fact that there may be emergency situations 
vhere the people of the United States and of the world cannot wait 
14 davs while the Senate, at its leisure, debates some matter of world 
mportance. It makes provision, in such a case, for invoking cloture 
with 48 hours, but as a safeguard provides that the emergency pro- 
cedure can be used only by a two-thirds vote of the Senators present 
and voting. 

We feel that, in these times of crisis, it is important for every 
‘lected representative of the people of this country to vield rights 
hey may have and which they may consider valuable, such as the 

rht to delay and even prevent legislation, through use of the filibuster 

the superior right that the people of this country have to get from 
arte ongress action, when and if necessary, for the protection of our 
lemocratic way of life. We therefore most respectfully request this 
‘committee to report out the Lehman resolution with approval and 

join in whatever steps may be necessaryv—even the breaking of a 
rjueed and stubborn filibuster—to enact it into the Rules of th 
Senate of the United States. 


Mr. Chairman, | am ver\ erateful to you for the courtesv and the 
ypportunity of being heard, and I shall leave these remarks with vour 
ecretary ; 

Senator Brenton. Yours is not only a scholarly document, Mr 
Kpstein, and a learned one, but it is verv eloquent. I congratulate 


also on the moving way in which you have presented 
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Have you considered the questions brought up by Senators Lehman 
and Humphre: v vesterday on whether the present provision 3 of rule 
XXII is constitutional? For the purposes of this hearing we are 
assuming there is no constitutional question involved. Indeed, Sen- 
ator Monroney and I, from the paragraph read out of the Constitu- 
tion yesterday, felt we must assume that there is no constitutional 
question involved; but Senators Humphrey and Lehman yesterday 
both testified that they believed provision 3 is unconstitutional; and 
Senator Humphrey made a strong argument to show that section 3 
is In contradiction to the Constitution. 

When we have the testimony of these hearings printed, perhaps 
you, in association with some learned constitutional lawyers, may 
wish to examine the arguments of Senators Humphrey and Lehman. 

Mr. Epsreix. What is the specific provision, if 1 may ask? What 
is the specific language of the provision which they believe conflicts 
with the Constitution? 

Senator Benron. It is paragraph 3 of rule XAIT which exempts 
here it is: 

The provisions of the last paragraph of rule VIT [prohibiting debate on motions 
made before 2 o’eclock] and subsection 2 of this rule shall not apply to any motion 
to proceed to the consideration of any motion, resolution, or proposal to change 
any of the Standing Rules of the Senate. 

The net of that paragraph is that it exempts from the cloture pro- 
ceeding set up in rule NXT any motion or action looking toward the 
change of rules of the Senate. 

Mr. Eprsrein. Well, I do not like to give curbstone opimions, but 
I have had considerable experience in arguing the constitutionality 
of legislation and also the constitutional mdependence of legislative 
bodies under our American system of checks and balances. If 
any time one of the legislative bodies of the State—and it would 
follow certainly of the Congress of the United States, in view of the 
language of the Constitution—should just sit on its figurative tail 
and do nothing, there is nothing that I can see anywhere whereby a 
court could compel it to take such action. It is that delicate balance 
upon which rests our entire structure of government. Ultimately the 
recognition of responsibility and sensitivity of the consciences of those 
who constitute the legislative bodies must be relied on to see that no 
such impasse results. Therefore, my offhand opinion is that any 
rule which Congress fixes for its own procedure cannot run afoul of the 
constitutional provision with regard to its duty to act on legislation 
in the legal; technical sense of being subje ct to correction by the courts. 

Senator Benrox. | know you will be deeply interested m= the 
testimony vesterday of Senators Humphrey and Lehman. 

Senator Monroney. Senator Humphrey pointed out that the 
Constitution did provide five specific examples where more than the 
majority were required, where two-thirds of those present and voting 
are required, such as the impeachment of the President and the over- 
riding of a Presidential veto, and made the pomt that if the Con- 
stitution had mtended to go beyond the majority on other things it 
would not have been silent on that. 

Mr. Epsrers. Well, 1 think in the whole history of the Supreme 
Court there have been innumerable instances where there have been 
pointed out-—it has been pointed out that the so-called rule of the 
including of one does not necessarily mean the exclusion of all others 
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[t is an old Latin term, but I hesitate to use Latin unless I am re- 
freshed in my particular study 

Senator BenToN. Senator Monroney, have you any questions? 

Senator Monronry. We appreciate your testimony. 

Senator Benton. And we congratulate you on the fine paper which 
vou have presented this morning 

Mr. Epsrer. Thank you very much. 

senator S,ENTON senator Moody, Vou may proceed with your 
testimony. 


STATEMENT OF HON. BLAIR MOODY, A UNITED STATES SENATOR 
FROM THE STATE OF MICHIGAN 


Senator Moopy. I am very appreciative of yvour hearimg me this 
mornimeg 

Senator Benron. We are very clad to welcome you. 
here In support of the Lehman bill I thir 
sa well thought Out are 
bad gap in the Senate ru 


poses of the Reorganization Act of 1946 that the Senator from Okla 


Senator Moopy. | am 
i practical solution to what | conside to be 
les, a vap which In a sense negates the pu 


t 


homa played such an outstanding part in drafting 


I think that this, gentlemen, should be the first and most urgent 
step in What might well be a sweeping further revision of Senate rules 
I say it 1s the most urgent be ause the cloture rule as it stands now 
is an entirely ineffective rul lt prevents | 
people from expressing themselves on some of the issues of the day on 


' 
le representatives of the 


which they oucht to he able to express the msel ve . 
Q)i course, when one thinks ol cloture one thin! SO: cry 1) rlit 


} ] ‘ { - { ‘ 
would WKe tO pont oul tO vou that hoth thre Demo atic Dia orm and 


the Republican platform in 1948, and some of the platforms of prey 


ous vears, have called for adequate civil-rights | tation These bills 
have never been able to come to a vote in the Senate because of this 
it 
But eivil rights is not the only ssue that is involved her The 
Senate has been IL SCSSIOT now 10 more than Y mol ths (or 
as done Ol will do nh hy Ss session nothing tha eould not hay ') ! 
One inn the 6 months period allotted to it | Deleve it Was 6 months 
is it not, Senator Monroney? 
SePnaALO! \IONRONEY seven 
Senator Moopy. Seven months-—allotted to it under the Reo 
ition Aet 
dust the other everung We passed a tax 1) I] That tax Dill had a 
tain feature retroactive to April J That was ro igh a b-month 


od OF retroactivit, 


| hel rates 1o1 Corporate levies \p! j 


By making the date of tl 


stead of January l, as the H 
I 


ouse bil aid. the Government lost S500 


Mion OF revenue Che senate s vote seemed to bi that { vas | 
for a tax to be 6 months retroactive but not to be 9 mont} 
t | l- ' { Activ | ry] : 
roactive LLILTLIN lat sa pret , COSLIV LOSS MO tLik¢ pines 1} 
‘1 e. no | | + ‘ t } tav hill snitil lat ~ tam} . 
CAuse oneress Tared OM ie on iw tANX Dill wm i tate eD mibe 
1 ' : 
You will remember the other evening the Senate was ful 1 by ve 
re were SU or more Senators present, readv to vot >! nat ta 
ihen one Senator arose and made an lene hy speech it, ryvone | 


Ht was voine to happe 5 (Th Ol l}) 
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supreme lack of interest. They all went out and went home. We 
see that sort of thing happening all the time. 

Your committee, particularly since it now numbers the distinguished 
Senator from Oklahoma, who has become an expert in this fie ld, might 
well consider a basic reorganization of the procedure of Senate meet- 
ings. 

As you gentlemen well know, it does not make a very good impres- 
sion with the public when we continue to have committee meetings go 
on when the Senate is in session and have only a few people on the 
floor considering important legislation. 

Senator Benton. I may say for the committee that we have not 
figured out how to change this one rule yet, much less any others. 

Senator Monroney. We are going into the subject that you men- 
tioned about nongermane talks in the midst of our working session. 

Senator Moopy. I certainly hope you do, Senator. 

Senator Monroney. | think one of the very important changes 
that needs to be worked out is that, and it would certainly expedite 
the business of the Senate. 

Senator Moopy. That is right. 

It seems to me to be a travesty that the Senators go into the Senate, 
devote their attention and their time to single subjects, and then any 
one of 96 members of the Senate can get up and start talking about 
anything under the sun. ‘That discourages attendance in the Senate, 
and it discourages an efficient and busimesslike handling of the 
public’s business. 

One suggestion that has been made before, I believe, which I think 
might be worth the consideration of your committee. This would be 
the possibility of having the Senate meet at 10 o'clock in the morning 
on 3 days a week and have no other Senate business on those 3 days, 
have no concurrent committee meetings gomg on at all; and then 
have the other 3 days of the workweek ¢ -onfined to committee mee tings 
so that the committee business would be done on 3 days of the week 
and the Senate business would be done on the other 3 days of the 
week, and then there would be every reason for all Senators to be 
present. 

On this matter of the bill that is before you, I should like to say 
that there is a great tendency to blame the failure to act on civil 
rights legislation on the South. 

I think that if we had adequate rules of the Senate, if the Senate 
rules were sufficient to guarantee a full right of free speech on any 
subject—not a rule that would cut off free speech, but a rule which 
would, as the Lehman bill provides, set up a cloture vote of two-thirds 
of those present and voting, after a waiting period of 2 days, to be 
invoked on legislation of a national emergency nature. Such a rule 


would provide that after a period of 15 days it would be possible for 


the majority of the Senate to bring any issue to a vote. It does seem 
to me that we then could get action on any important legislation. 

We have not had action, particularly on civil rights legislation. I 
am not one of those who blames this entirely on the South, because 
I think that the Senate rules should be so set up that the Senate 
itself can bring any legislation to a vote; and [ might point out to 
you that there are ample votes in the North if both parties followed 
their platforms. Incidentally, the northern Democrats have. 
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[ hope that you gentlemen will consider also the fact that the world 
situation is such today that we cannot in the United States afford 
to have it said around the world, particulary in the countries that have 
been underprivileged, particularly in the countries where the ground 
has been fertilized for communism by underprivilege, it cannot be 
said that the United States fails to vive equal rights to all of its 
citizens. 

[ think that is the one most damaging thing that can be used 
against American leadership in many sections of the world. 

Senator Benton. Lagree. It is the cutting edge of the Communist 
propaganda. 

Senator Moopy. It is the cutting edge of the Communist prop- 
aganda, exactly 

Senator Benton. Two people out of three in the world have skins 
that we in this country call colored, and our failures in this area are 
unquestionably the single-most devastating item in the arsenal of 
the Kremlin propagandist 

Senator Moopy. That is right. And, of course, the Communist 
propagandists cleverly omit all of the things that freedom does for 

Senator Benron. They never concede the great progress we are 
making in this field, as, for example, was brought out yesterday 
applied to the armed services, where the progress has been tremendous, 
according to 

Senator Moopy. That is correct, although I do not think it has 
been great enough 

Senator Brenron. Mr. Walter White. I do not believe eithe: 
that it is great enough, but nevertheless Mr. White attested we have 
made great progress 

Senator Moopy. The fact is that we are building our defenses, that 
we are helping other nations to arm themselves 

Senator Benron. I am only suggesting that we have a counter- 
argument that we have not learned successfully how to use; that is 
that millions of Americans are working on this deep-rooted prob- 
lem, and the majority of our people understand it, and we are making 
substantial progress, assuredly very great progress since 1865. 

Senator Moopy. | am sure that the Senator from Connecticut will 
agree with me 

Senator Benron. Even though nowhere near enough progress 

Senator Moopy. That is right. We must show by example what 
we really mean when we are talking about freedom and should not 
have first-class and second-class citizens in America for any reason 
be it color, creed, race, economic position or any other reason; and 
| do hope 

Senator Benron. I happen to believe that greater action in this 
field would be worth tens of billions of dollars in national security 1 
| may strike a contrast with the amounts we are appropriating for 
defense. 

Senator Moopy. I believe that we simply must—-we are in a contest 
that, of course, necessitates that we must have the military forecé 
necessary to prevent a situation where we would be sitting down at 
bargaining table with a bully trving to bargain under weakness. But 
| believe also that we are, as has been so often said, in a contest fo 
the hearts and minds of men all over the world. I think that tl 
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people of southeast Asia, for example, the people in many countries 
outside of the United States—South America is another example 
would be electrified if we would take the action that has been proposed 
in the Senate regarding civil rights. 

I do want to emphasize that I do not believe that that is the only 
reason why this rule should be changed. I think it should be changed 
for that reason, however, and I think, as is implied by the first provi- 
sion of the Lehman bill, you might well get a national emergency 
where urgent action had to be taken and where an overwhelming 
majority of the Senate felt it had to be taken, and yet because of the 
inadequacy of the Senate rules that action might be held up. 

Ll might say | do not believe in cloture by a majority, immediate 
cloture by a majority. I think there ought to be a 15-day period for 
full discussion of any issue. Then if, as Senator Monroney has sug- 
gested, the Senate rules are revised to require germaneness, it seems 
to me that any issue can be thoroughly discussed with the country, 
and the COUNTY vill have time to react within the L5-day period, 
provided in the Lehman bill 

Senator Monroney. As I understand it, even after 15 days had 
run each of the Senators would have an hour to discuss it. 

Senator Moopy. That is right. 

Senator Benron. | am sorry, I missed the question. 

Senator Monronery. | say even after 15 days had run, each of 
the Senators would have a full hour’s time. 

Senator Moopy. Yes. So that would be in addition 96 hours, but 
it would provide that in the long run any issue can be brought to a 
vote in the Senate. 

\fter all, if we are a democratic representative government, why 
d the Senate rules prevent the Senators of the United States 
from voting on any issue? 

Senator Benron. | wonder if Senator Monroney would not agree 
that it is not so much the 15 days plus the 96 hours as it is the knowl- 
edge that a majority vote can ultimately decide. The fact that vou 
have this possibility should help get action and speed up the debate. 

Senator Moopy. That is what | want to say, gentlemen. I do hope 
vou report this bill out, and | hope we will have an opportunity to 
vote on it before the Senate adjourns 

Senator Benvon. As a former newspaperman, you are accustomed 
to skillful phrases and presentation, so | regretfully inform you that 
you have just plagiarized. I believe I invented that phrase about the 
contest for the hearts and minds of men 

Senator Moopy. That is correct, Mr. Chairman; you did. sut you 
will notice 

Senator Benton. Lam glad to see the phrase being used by such a 
distinguished witness 

Senator Moopy. As vou know, it did strike a familiar chord when 
I stat | | said, as someone had said before—l did not 
realize you had coined the phrase. | relinquish any claim to origi- 
nalitv of that phrase. It is a very good phrase, just the same. 

Senator Benron. There have been so many original phrases coined 
by vou that lam elad to take credit for this one 

"Senator \loopy lam glad to give Vou that credit. 

Senator Monroney. | might say that Senator Moody, as a former 

newspaperman, has been intensely interested in the rules that would 


ed to use it, ane 
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make the Senate a place for democratic action. 
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Senator Moopy. Thank you. I might say to the Senator from 
Oklahoma that if it had not been for him and the former great Senator 
Wom Wisconsin, Bob La Follette, that the rules of the Senate and of 
the Congress would never have been changed in the constructive wav 
that thes were. | am olad to see that vou centh men are how con- 


tinuing to travel the path that was blazed by the Senator from Okla 


homa and the Senator from Wisconsin, and, pe rhaps we will get an 
even better modernization of the rules. 


e the rules so that anv issue ¢ uth 


| certainly hope that you do arrang 
brought to a vote in the Senate It seems to me a ridu ulous situa- 
ion, Mr. Chairman, when both political parties can go on record and 
Sav, “We think this is a matter of Justice ana equality this is the sort 
thine we should have in America,’ and then that issue cannot ever 
brought to a vote 1n the senate | nm sure that Is adeservll 
erious attention by the Rules Committee and of the senate, 
Sernavor B NTON Wi are most erateful to vou {ol Ou? leOws, 
Senator Moopy. Thank vou very much 
| 


SeTLALO! 


Oklal oma reminds me that our mutual friend Par { Lloth lath Was On 


ommittee which secured for the Senator from Oklahoma a S10.000 
cheek trom Collier's magazine as the country’s most outstandu 
{ ongvressman 

I never have heard what he cid vith that money 

senator Nhe ODY | think, tvpieally, he turned it ove oO chal 

Senator Benton. | think this award grew in large part out of his 


dership in the reform of Congress 


Senator Moopy. | might add that I e! d to see that vo 
\ir. Chairman, are acting as the chairman o Ol} 

) do han } { } y! ) \ } } | 
‘ cC Hntlvy ana he p 

SeTLALO! > NPTON Thro hy t) 1) Cin ( | i) a) 

presiding today. I got here 1 year ahead of the Senator from 
Okinhoma 

Senator Moopy. That il 

SPOTLATLO! B qs | ud VO \\ are rr’s 

Who was t who 1dentified hims i 2s Nii ( 

Vir. Reap. I did, Senator 

Senator Benton. Will vou come forward, ple: \ ou going to 

sent Nha Carev’s statemen vhich we have het 


Mr. Reap. Yes: surely 


senatol BENTON. Will VO el y voursell, plens 


STATEMENT OF HARRY READ, EXECUTIVE ASSISTANT TO JAMES 
B. CAREY, SECRETARY-TREASURER, CIO 
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Mr. Reap. Therefore, I will be willing to answer any questions you 
may have. 

Senator Benton. I know of this committee of yours, and I con- 
gratulate the CLO on such a committee and on its aggressive activity. 

Mr. Reap. Thank you, Senator. 

Senator Benron. But are you giving us the statement on behalf of 
Mr. Carey or as your “ ‘rsonal statement? 

Mr. Reap. Yes, sir; both as secretary-treasurer of the CIO and as 
chairman of that combina e. 

Senator Benton. Yes. 

Mr. Reap. And I am here as his assistant and as director of that 
same committee. 

The Congress of Industrial Organizations stands wholly committed 
to the philosophy that an imperative need in this country 1s continuing 
expansion and extension of the democratic process. The CIO does 
not except the Senate of the United States from the application of this 
philosophy. 

It has been made most apparent over the vears that there still 
exist in the United States Senate a number of Senators who continue 
to reflect the fear of democracy that earmarked the political reasoning 
of the eighteenth century. They seem to share the viewpoint of estab- 
lished governments throughout the world at that time, that govern- 
ment cannot be entrusted into the hands of common people. The 
founders of our Government challenged this reasoning. They held 
to the theory that the common man could govern himself. They 
stated very frankly that they were embarked upon an experiment in 
government. 

The workings of that experiment are revealed in the state papers 
that were written and proclaimed beginning in 1789. The first five 
Presidents of the United States revealed in their messages to the 
Congress and to the people that we were conducting an experiment. 
The sixth Chief Executive, John Quiney Adams, was the first President 
to assert that our experiment had succeeded. 

It had succeeded despite the almost open hostility of every other 
organized government on the face of the earth. As the vears went on, 
we continued to enlarge upon what had been an experiment and had 
become an accepted fact. Suffrage was extended, and the election of 
public officials was committed more and more into the hands of the 
per We even amended the Constitution of the United States at 

rious times to widen this entrustment of government into the hands 
of the average citizen. It must be admitted by every intelligent man 
that the development of a democracy in this country has been matched 
by the development of an economic system. Likewise based on princi- 
ples of democracy, our economic system has made this Nation the 
mightiest on earth and has provided the American people with the 
highest standard of living ever known on the face of the earth. 

To ignore the development and extension of political and economic 
democracy that has taken place is to ignore the cold facts of history. 

While this Progress has been steady and relentless, it has had its 
obstacles and obstructions, as the first of which the CIO lists the 
eighteenth-century rules that govern cloture of debate in the United 
States Senate. It is there that we find a type of thinking that domi- 
nated the councils of King George III. That political philosophy 
held that the people could not be trusted with their own government, 
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that their must exist a hard-and-fast small minority that could 
operate through veto to check any and every process of government. 

It is with the view of allowing democracy to prevail in the United 
States Senate that the Congress of Industrial Organizations supports 
the principles and procedures set forth in Senate Resolution 41 and 
Senate Resolution 105 now pending before the first session of the 
Kighty-second Congress. We believe that the time is long overdue 
in this the one hundred and seventy-sixth year of the independence of 
the United States to eliminate the last major stronghold of minorit 
rule in our process of government. 

Back in January 1949 we gave our support to a resolution intro- 
duced by Senators Myers and Morse shortly after the opening session 
of the Eighty-first Congress. This resolution would have effected 
precisely what we are supporting here today, more than 2 vears later. 
a legislative history of the Mvers-Morse resolution need not be 

ully det alled, because it is cenerally known. One cood accomplished 
bs the Myers-Morse resolution was the bringing into full light of day 
the determination on the part of a willful minority of the Senate that 
democracy and majority rule should not be allowed to prevail in the 


Senate. Appeals based on the so-called prerogatives of Senators 
operated to prevent any progress being made at that time. 
There are, of course, no such things as senatorial prerogatives. A 


United States Senator is entitled to no more prerogative than the 
plain ordinary citizen who is required to exercise his private and public 
right of franchise according to the principles of eee? _ To 
argue that Senators have special prerogatives is to hark back to the 
outmoded theory of the anointed one. 

This problem reaches far, far beyond application of the vicior 
filibuster veto on measures dealing with civil rights and civil liberties. 
There is, however, a direct connection between the minority veto in 
the Senate and the denial of guaranties of civil rights to the common 
people. The motivation in both inst: — sis the same; and it is based, 
of course, not only on fear of the people but also on lack of confidence 
that the advocates have in themselves and the justice of the position 
they assume 

They support one vicious error by another vicious error, regardless 
of the fact that they are endangering the whole theory of rule by the 
people. We pointed this out in 1949. In commenting on the fili- 
buster then raging against the Mvers-Morse resolution, we stated 
that the Hayden-Whe ‘Try resolution, offered as a compromise, was a 
transparent fake. We have not receded from that position. We said 
also that we consider filibusters by a minority an obscene offense 


against decency. We reiterate that position here today. It Is, Ol 
course, difficult to find aeceptable terms of denunciation for the pres- 
ent procedure governing cloture in the Senate. It is hard to charac- 


‘ 


ize In accepts able terms the hig chest degree of obsee nity. 

| would like to point out that a continuation of the present rules of 
procedure in the Senate on limitation of debate eonstitutes a ‘eal and 
present danger to all our governmental operations. There Is cer- 
tainly no constitutional warrant that | have been able to find for limit- 
less debate in the United States Senate and the commitment into the 
iands of 34 men of power to arrest the enforcement of the Constitu- 
tion itself. Most certainly those who drafted the Constitution placed 
no such power in the hands of the ( Kecutive department e Likewise . 
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they did not place such power in the hands of the judicial department. 
It is, therefore, hard to believe that they intended to place such power 
in the hands of even a mi \jority of the legislative department. To 
argue that a minority in one of the legislative chambers should have 
such power is wholly irrational. 

1 could, of course, advance any number of hypothetical instances 
by which the ¢ Government could’ be rendered powerless through the 
exercise of this power by a minority. While those who fear the people 
and lack confidence in the justice of their own position do so mainly 
because of their aversion to civil rights and civil liberties, they remain 
entirely heedless of the fact that a similar minority organized for 
similar narrow motives could arrest any legislation it chose, dealing 
with the national defense, with interstate commerce, with the drafting 
of a tax program, with the ope rations of our economic machine, or 
with any other national activity 

It is unthinkable that 34 men, not directly answerable to all of the 


Ameri wn peopl should he Vested with any such tremendous weapon 
to use agalnstl the welfare of the entire country and the welfare of all 
of the people. The distrust in the people which they reveal results 


in a much more logical distrust which the people have for them as 
pub he bervarite. 

The filibuster privilege is not, as some will try to argue, an honest 
app lies ation of the prin iple of checks and balances which we assume 
we have in our present governmental structure. 

The danger, I repeat, goes not only to the civil rights of citizens, 
which are presently denied large segments of ou r populat tion, but also to 
the rights presently possessed by all other citizens and groups of 
citizens, re cardle ss of thei ir economic Status, reli c1IOn, race, or color. 

The CIO, therefore, urges this committee to report out unanimously 
to the Senate a resolution reese da the decent principles set forth 
in Senate Resolution 41 and Senate Resolution 105. 

Senator Benron. | congratulate you, Mr. Read, on this statement, 
and I hope vou will pass m) congratulations along to my friend, 
Mr. Carev. Tell him we have missed him this morning but that he 
was extremely well represented. 

Do you have any questions, Senator Monroney? 

Senator \lIONRONEY. No, sir. 

Senator BENTON I think you have put your case very well, and 
neither Senator Monroney nor | have questions for you. I hope and 
I know that your committee will read the very interesting testimony 
submitted in these hearings If vou have further views at that time, 
after the testimony 1s published, | at least as one member of the com 
mittee and I think I can speak for the committee as a whole—would 
be glad to have it You may want to write the committee further in 
line with the extraordinary experience and background the ClO has 
in this field 

Mir. Reap. I didn’t cover in this statement, which we might have, 
the strea 


m of objections that emanated in 1949 in drawing comparisons 
between certain constitutional provisions for two-thirds votes and the 
rules of the Senate, and IT just hope that the proponents of this change 
in the rules will not allow themselves te be confused by any such 
specious re nsonineg 

Senator Benton. Thank you, Nir. Read. 

Mr. Reap. Thank you. ~ 
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Senator Benton. Is Mrs. Eunice Carter here? 

[ am told that Mr. Will Maslow, who was scheduled to testify this 
afternoon, is in the room. Will Mr. Maslow come forward, please 
We will take your testimony now. We are glad to weleome you her 
today. 


STATEMENT OF WILL MASLOW, GENERAL COUNSEL, AMERICAN 
JEWISH CONGRESS 
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tiiaky } } e*¢ ! tl t ) 
I won't bore vou b reading it and will simp! ask that 1t be h 
part of the record 
) | 1 . ll 1 ] i 
Senator Benron. Without objection, it will be ineluded i 
thre record 
1” | i 
Phe paper referred to above ts as follows 
~ \ | ( | 
( i I \\ \I 
' \ J { \ 
v yrs i t 
i i if if = i 1 
\ il »y power Ol le i We re I ‘ 
{ / ty LiIS¢ Ve ur ( ’ ‘ 
| eC pr \) ~ i ) I Ljo! 
( i | ) Lliitar and ¢ ) i 
lemocratic a mil and ind | rlia ' ra 
We are like ’ } : 2 
str t t a ict i 
| { i Sta >) a i ‘4 
nT 1} r | > \ , j 19 ' 
L950 | leral ant Ooll-tar ! i ep s 
} 1942, 1944 946, and 1948 Phe 
i { i Q39 193 y2AR 
1 
} ’ | } ‘ I 1 a 
} iuse of 1 t i ka { ( i 
{ i vil ¢ r ( t ea i i i 1 i 
| ear 1 G1i} { at r} : 
I i | tat 1] j 1 
{ I l al i 
| I ' DO } s 
| nea 
y XK NXT] ~ ' ( ~ 
I i ! { 
~ ‘ 1 A }> 
~ f 
D 
, j | I 
) ] | a: 
} 
! 
~ fy Nhe y 
}, | 7 ' | » 
~ i ; ibn ~ 
lan 1) \ , I ( 
Ihe ! ) ( ) { > 
~ t 1 ‘ 
4 ll _ 
\ Py te But Pn , 
vie I \I 
| ! XXII 
4 ' , S 
{ Hott ( ) 
+3] } O17 \ } 








9S LIMITATION ON DEBATE IN THE SENATE 


required only two-thirds of those present and voting and contained no exemptions 
for the Senate rules. Since 1949 the Senate has had a cloture rule in name only. 

If we examine the procedural rules of other legislative bodies, including those 
with less than a hundred members, we will be hard put to find anybody with 
rules as lax as those of the United States Senate. 

The General Assembly of the United Nations, for example, a body of about 
60 members, has adopted formal rules of procedure (A/520/Rev. 2, 5, June 1951). 
Rule 73 provides that the Assembly may limit the time of each speaker; rule 74 
allows a limitation on the number of speakers; and rule 76 not only authorizes 
closure of debate but limits the speakers in opposition to the motion for closure 
to two and even their time may be limited. Decisions of the Assembly on pro- 
cedural questions are by a simple majority of those present and voting (rule 85). 

Similar rules prevail in the Economic and Social Council of the UN (rules 46, 
$7, 50, 51, 52, 59), a bodv with only 18 members (UN ¢ harter, art. 61 

‘J he Security ¢ ounceil which CONSISTS only of 11 members UN Charter, art. 23) 
contains no provisions for the limitation of debate but the bitter obstructionary 
tactics of the Soviet delegates in that Council do not make it a model for parlia- 
mentary assembdiles 

If we turn to the rules of procedure of the 95 State legislative bodies in the 
d States, we get scant support for the concept of unlimited debate. \ 
‘ on the limitation of debate in these bodies was inserted by Senator Mores 
in the Congressional Record of March 10, 1949 (pp, 2152-2153 

According to that chart, the motion for the previous question is specifically 
authorized by the lower house in 47 States and by the upper house in 34 States. 
Only two States, Utah and Vermont, explicitly prohibit the previous question. 
Most of these States, including the upper houses, have explicit rules in addition 
limiting the length of time a member may speak without leave. A great many 
also have explicit and effective cloture rules. 

It is a strange paradox that many Senators who proclaim the importance of 
unlimited debate come from States whose own upper houses rigidly prevent 
obstructionist tactics. 

With these observations in mind, we address ourselves to the four resolutions 
now being considered by this committee. All four liberalize to some extent the 
existing cloture rule and each in varving degree is therefore worthy of adoption, 

The Wherry resolution (S. Res. 203) simply changes the number of votes 





to impose cloture from two-thirds of all the Senators to two-thirds of 
those present If we look at the vote on the cloture motions since 1038 (see 
Limitation of Debate in the United States Senate, by George B. Galloway, p. 26, 
Legislative Reference Service, Library of Congress, March 1951) we find that the 
total vote on these cloture petitions ranged from 72 to 88. The Wherry resolution 
would only have required from 49 to 59, instead of 64 votes. But the Wherry 
resolution is inadequate to limit debate because the proponents of cloture have 
not succeeded in getting a two-thirds majority since 1927, the last time cloture 
was imposed. The Wherry resolution it can be predicted will therefore have 
little effect in preventing filibusters. The other defect of the Wherry resolution 
is that it still leaves the loophole of unlimited debate on measures relating to the 


rul 


necessary 


es 
rhe Ives resolution (S. Res. 52) is distinetly preferable to the Wherry resolution 
for it allows cloture by a majority of the total membership, 1. e., 49 Senators. 

The illogie of the Ives resolution is that a substantive measure can be passed by 
the Senate by a simple majority of a quorum or as little as 25 votes Why there- 
fore should a procedural motion be required to achieve a greater majority? The 
Ives resolution, if it were in effect at the time, would have defeated the FEPC 
filibuster in 1950 but not the eight filibusters which preceded it. Also in its 


disfavor is the fact that it retains the present loophole on measures relating to the 
rules, 


The remaining two resolutior Morse, 8S. Res. 41) and (S. Res. 105) attack both 
evils of the present rule XXII. Hach eliminates the present loophole on measures 
relating to the rules and each reduces the majority required to a simple majority 
of those present and voting The Lehman resolution (S. Res. 105) has an in- 
genious provision whereby the petitioners for cloture may limit debate bv a 
simple rN ajority if they postpone the debate on the cloture resolution for 14 days, 


or are required to achieve a two-thirds vote if they insist on a vote within 2 davs 


of the presentation of the petition. The 14-day lag is usually not important 
because the Senate will occupy itself with other matters during this period. 
The American Jewish Congress favors either of these two resolutions. Some 


persons have been disturbed at the thought that under these resolutions a cloture 
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netition might be filed as soon as debate begins and that therefore debate will be 
sharply limited. But it must not be overlooked that under rule XII even after 
cloture is voted, each Senator is entitled to speak for 1 hour. A minority of 25 
Senators would therefore be able to argue for 4 or 5 days before a vote is actually 
taken. 
The Senate rules, as you know, have not been comprehensively revised sit 
the present rules were adopted in 1884. We urge this committee not only to 
report favorably either the Morse or the Lehman resolution but to undertake a 


a 
nprehensive study and revision of all of the Senate rules and procedure 


Senator Benron. Will you please give the committee for the record 
some background on the American Jewish Congress which you rep- 
esent? 

Mr. Mastow. The American Jewish Congress 

Senator Benton. This, is of course, a different organization from 
the American Jewish Committee, whose representative, Mr. Engel, is 
expected later today. 

Mr. Masztow. Itis. The American Jewish Congress was organized 
n 1918. It was founded by such persons as Supreme Court Justice 
Brandeis, Rabbi Stephen S. Wise, and Judge Mack It is an organe- 

ation that has as one of its aims the elimination of not only anti 
Semitism but all forms of racism; and out of that interest grows our 
concern with the Senate rules. 

| don’t want to repeat a great deal that has been said already, but 
| would like to make a few points which I believe have not been said. 

I would like first to refer to this committee the rules of the General 
\ssembly of the United Nations. This is a body which is most 
comparable to the United States Senate. Perhaps it isn’t fair to 
compare the United States Senate with such crowded bodies as the 
House of Commons or the French Assembly where you have more than 
600 delegates, and where time is very limited, but I think a comparison 
with a body like the General Assembly of 60 members provides some 
relevance 

If you look at the rules of the General Assembly, these rules were, 

COUPSE, adopted not only with the concurrence of the United States 
but received the very hearty assent, and the United States was 
esponsible in part, of course, for these rules 

The General Assembly provides, for example, that the Assembly 
nay limit the time of each speaker. That can be done by a majority 
ote. That is rule 73 

Rule 74 allows a limitation on the number of speakers, and rule 76 
iposes cloture by majority rul 
Now other organs of the United Nations have stmilar rules for 
mitation of debate. The Economie and Social Council, for example, 
body with only 18 members, has comparable rules and limitations. 
Ihe only organ of the United Nations which has no rules for Jimitation 

debate is the United Nations Security Council, a body of 11 mem- 

rs; and we have seen what has happened on that body when the 
Russian delegates have abused the function of any speaker, which is 


) debate and not to obstruct 
li 


certainly seems that anv criticism of the Russians comes with 


crace from those Senators who profess as a sacred principle of 

emocracy the right to speak forever when the speech oftentimes is 

ot for the purpose of advancing arguments or awakening the country 

o the Importance of a measure, but purely and simply to obstruct 
islation. 
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Now during the 1949 debate on the Hayden-Wherry resolution 
Senator Morse introduced a very interesting chart into the Congres- 
sional Record which hasn’t received the attention it deserves. That 
chart was put in on March 10, 1949, at page 2197 of the temporary 
edition of the Congressional Record. 

There Senator Morse had a chart prepared showing the rules on 
limitation of debate in the 95 legislative assemblies of the State 
governments, 95 because Nebraska has only one House. 

It always seemed ironical to me that many of the Senators from 
the South and from small States, who talked so freely about the 
importance of unlimited debate, come themselves from State legis- 
lative bodies where the debate is severely restricted. 

I recall, Mr. Monroney, in your own State the Senate of Oklahoma 
has a rule restricting each Senator to 10 minutes. Iam not suggest- 
ing that as a desirable rule in the United States Senate, but ocea- 
sionally many Senators would themselves feel that 10 minutes will 
exhaust all that a speaker has to offer 

| merely point out that we have democratic upper houses and | 
think the comparison should always be made with the smaller upper 
hous in Which you have severe limitations of debate Not each 
one of these 95 assemblies or these 48 senates have the same rule, 
but by and large the concept of unlimited debate finds little support 
in these State bodies 

Senator Benton. Did I understand you to say there isn’t a one 
which cannot limit debate? 

Mr. Mastow. I didn’t say that. There are very few indeed. 

Senator Benton. Very few. 

Mr. Mastow. That have unlimited debate 

Some reference has likewise been made, I think in prior reports 
of this committee, | think in the minority report of one of these com- 
mittees, to other provisions of the Constitution which set forth a 
two-thirds requirement. 

[ think with respect to those points, the first argument might be 
made that none of them Say two-thirds of all the Senators elected. 
Even to impeach a President of the United States only requires two- 
thirds of those present, not two-thirds of all the Senators elected. 
It seems to me that is certainly a much more solemn responsibility 
than voting on a mere procedural motion. 

Similarly, with the other specifications in the Constitution, the 
expulsion of Members, the overriding of a Presidential veto, the rati- 
fication of treaties, or even the Senate concurrence in the submission 
to State legislatures of proposed constitutional amendments—again 
one of the most responsible tasks of the Senate—it is only two-thirds 
of a quorum that is required. 

The only place I have been able to find in the Constitution where 
you have a requirement of two-thirds of the Senators elected is in the 
twelfth amendment, and that amendment, vou recall, sets forth the 
procedure to be followed when no candidate has received the majority 
of votes in the electoral college. There the Constitution provides 
that when the task of selecting a Vice President devolves upon the 
Senate, a quorum is two-thirds of the whole number of the Senate. 
That is the only instance in the Constitution where you use two 
thirds of the whole number, and obviously vou have to use a pro 
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vision like that because it Is a quorum provision, it is not a provision 
setting forth the size of the majority 

Reading sSOoTne of the arguments in the 1949 hearings, | came across 
a reluctance of many Senators, who while they felt that the two- 
thirds rule micht he changed to two-thirds of those present and vot 
ing, were afraid that onee th cloture rule were re laxed, further 1 
trictions micht then be Inposed NMlanv Senators who would favor 


! 
two-thirds rule are afraid of a majority rul iri leretore vote 


rainst the two thirds 


| don’t share those fears, but nevertheless | sugvest one Cp { 
| the committee has that fear in mind lt Is possible, tor example 
) modify section 2 ol rule XXII Hna le nve section oo alone ‘i other 
vords, it is still possible to retain the present section 3 of rule XXII 


| 


] . ‘ oes , ‘ 
if change Ss Iron he eioture rule, i \"¢ ( down 


i 
yvhich exempts ruil 
» cloture rule to two thirds ora Mayor 


If the senators are atraid that once VOU IN poss cloture by majo iby 


vote then vou can make further changes, or tha vou might cut out 
inv other safeguards for adequate debate, vou can allay that fea n 
inv Wavs You can provide, for example thraat IDaLVISION \f 


ile NATI require a two-thirds, whereas, all other matters requu \ 
marporitv vote 


In other words, the re is Still some scope tor maneuver. 


I was struck, Senator, by vour question this morning to Senator 
Saltonstall Assuming that this committee believes in cloture by 
two-thirds vote or cloture hy Ta ypOrit \ voter Wy} ich W hay -endorsed 
n our statement. what pra tically can be done about it? Beea 
there is a real fear that the Senate will sumply be impelled into a fili- 
puster., and every time hat ¢« ( ra 5 preps } i? \ r) S 

levislat ire Matters, so pressing hat | MOLTISED rT I 
duct of Senate business don't want to waste 1 month of a short se ( 

Well, | have one suggestion there Phe Constitution provides th 
the President of the United States tis article Il, section 3 may on 
xtraordinary occasions convene both Houses That is the so-ealled 
pectial SESSIONS Of C'on res BB It the Ssnme se on pro es hy 

av convene ¢ ithe: Hou ( Phe Pre sident of the U1 ed States 1 

ererore at the eonelu on ot this |e lative ! il 
Senators have had a chance to enjov a few weeks at least of 3 Ll 
ack the Senate alone into sp ial session to cor adel if hanees 

\t that time ther 0 empt On lO i 
1] se itself would not be in s , Now hile the Pi ‘ 

ol the agenda fe it s SS101 evertl | 

time to challenge a filibuster, when there is nothit ise penaine 
ore the Senate, and give the country a real education into the mean- 
of the filibuster 

Senator Benton, you spoke of the importance of edueation Wel 

I is nothing that educates as much is i Tid ster for 2 v 

ne November Ol December Vhen the country would 
ir les Wer If the Senate ¢ y sue] 
nh | aps the thlibust Lie cn Orokel eca i 
e been broken where the majority has been as 
ute as has the m Oily 


Senator NIONRONEY. Is there ar precedent at for ealli on 


LLOuUS nto session 
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Mr. Mastow. I haven’t checked, but the language of the section 
is clear. It says, ‘‘He shall convene both Houses or either of them.” 
I will provide a statement on this point, however, for the record. 

(The statement referred to by Mr. Will Maslow, dated October 9, 

951, follows: ) 
AMERICAN JEWISH CONGRESS, 
COMMISSION ON LAW AND SoctaL ACTION, 
New York, N. Y., October 9, 1951. 
Ir, DARRELL St. CLAIRE, 
Cle ke. Senate Rules Con mittee, 
senate O flice Building, Washington, >. ff 

My Dear Mr. St. Ciarre: In the course of my testimony last Wednesday 
before the Senate Rules Committee I referred to article II], seetion 3 of the Con- 
stitution which empowers the President ‘“‘on extraordinary oceasions’’ to convene 
both Houses ‘“‘or either of them.’’? Senator Monroney asked me whether the 
President had ever exercised this power to call the Senate alone into special 


session. I replied that I had not checked. Since then I have checked and have 
found that on many occasions the President has called the Senate into special 
session. What purports to be a complete list of such special sessions in the Senate 


appears in the March 1951 issue of the Congressional Directory at page 207. 

rhus it appears that the Senate was called into special session by President 
Herbert Hoover and met from Saturday, March 4, to Monday March 6, at which 
time it approved the nominations of President Roosevelt’s Cabinet. 

Another special session of the Senate was held from July 7 to July 21, 1930. 
It was called to consider the ratification of the treaty for the limitation of naval 
armaments. It is significant that during this session objection was made to 
introduction of a joint resolution on the ground that it could not be introduced 
at special sessions of the Senate. ‘The resolution was, however, apparently 
withdrawn before a ruling was made. 


Similar sessions were held from March 4 to March 5, 1929, for the purpose of 


ratifving Cabinet appointments; March 4 to March 18, 1925; March 4 to March 
15, 1921. According to the Congressional Directory there have been no special 
sessions since 1933. 
Sincerely yours, 
Witt Mastiow, 

Senator Benron. I am intrigued by the suggestion made yester- 
day and again by you today that a majority of the Senate can break 
a filibuster. I have never studied the matter of filibusters, but there 
must be many, many cases where a far smaller group of men have 
successfully held up the legislative process in the Senate than we now 
have opposed to any change in the rule which is involved in the 
resolutions on which we are holding hearings. 

I don’t see how, even if we had 80 Senators all lined up, they 
could expect to break a filibuster of the other 16, if the latter 16 
were determined. 

Mr. Mastow. I am not saying, Senator 

Senator Benron. But we won’t have 80 Senators. It seems to 
me that Senator Saltonstall’s suggestion that this question must be 
worked out by agreement, what might be called maneuvering and 
negotiation, is a more hopeful next step. I am only expressing my 
own personal opinion, and an opinion subject to change and based 
on most inadequate knowledge of the background of filibusters. 

Mr. Mastow. The difficulty is this is not purely a sectional issue, 
North against South. 

Senator Brenton. It certainly is not, and I am glad you clarified 
that. 

Mr. Mastow. Although no civil rights law has been enacted by 
the United States Congress since 1875, because of filibusters or the 
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ever-present threat of them; nevertheless, even the issue as to cloture 
is not a sectional issue. 

There are many other Senators, not from the South, who believe 
as deeply as the southern Senators in the right of unlimited debate, 
and the reason they believe it is a very simple one. 

The prestige and the influence of i single senator is increased 
immeasurably because of the possibility of a filibuster or the possi- 
bility that his wishes must be considered; and it is the Senators from 
the small States who have to be persuaded that they must consider 
themselves no longer as ambassadors of sovereign States 

Senator Bsenron. Yes, I agree that this is a most important con- 


sideration. A man must have had a great deal of experience w 


the senate to discover the tremendous potential powel of one senator 
The possibility of launching a filibuster is, however, merely one of 
the reasons that each individual Senator potentiall has such tre- 
mendous power. You are putting your finger on an important point 
What vou are doing, of course, is again to show that the probabilities 


of what you call breaking a filibuster are not good probabilities 


f 


Couldn't such an effort have the reverse effect of intensifying the 
eeling and thus making the problem more difficult’ 

Mr. Mastow. I don’t think you can have a situation worse than 
it is today. ‘Today you have an assembly where one section of the 
country—it may be the silver States one week, the South the next 
week, the opponents of the St. Lawrence waterway the third week 
have a virtual veto power. 

If they can collect a dozen Senators who are prepared sometimes 
at a real risk to their health to engage in day and night sessions, 
if they are prepared to fight with that intensity, no legislation can 
be enacted. 

Senator Benron. This idea of exercising pressure and force to 
break a filibuster—well, let me revert for a moment to another kind 
of pressure suggested at vesterday’s hearings In trving to lay out 
all the possibilities that are at the disposal of those who would like 
to get this rule changed, vesterday I mentioned one very obvious 
possibility just to throw it on the table—I didn’t do it very aptly 
or very skillfully—and that possibility is the fact that the Northern 
States, where we have the greatest interest in changing this rule, are 
the richer States from which the taxes come which in turn through 
the appropriations bills to a considerable extent are channeled into 
the Southern, Western, and the Southwestern States 

Now | wholly approve of the Northern States bein: 
benefit of improving the industrial development and 
system of the South; and I don’t want to use that kind of pressure, 
one region against another, in trying to get this rule fixed. I think 
that the kick-back might be a very bad one. Such an approach is 
il possibility, however, and must be recognized if we are to approach 
this problem through pressure and force 

Similarly, a prolonged effort to try to break a filibuster is a possi- 
bility, but it seems to me, as with the use of economic power, we might 
achieve a kickback which would leave us further away from our ob 
jective than we were before 

I don’t suggest I have an answer here. Iam asking you, with you 
experience, to give us your opinion. I am trying to put this to you 
in the form of a question. 


or taxed for the 
he educational 
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Mr. Mastow. I would simply say there is nothing unethical for a 
majority in control of a legislative body to see that its will is done. 
I don’t consider it insite al: 

Senator Benron. It isn’t so much the ethics; I don’t see how you 
could succeed with this approach. 

Mr. Mastow. Filibusters have been broken in our history. 

Senator Monroney. With how many people participating? 

Senator Benron. Can’t a small group filibuster successfully? 

Mr. Mastow. One reason, sir—I have made a study of at least one 
filibuster and wrote an article about it, a filibuster in 1946. One of 
the reasons that it is difficult to break a filibuster is that there are 
present many parliamentary precedents whi ch favor the filibusterers. 
Those precedents are not inherent in the rules. I think some of them 
were bad interpretations of the rules. 

I refer to one rule, for example, which says that no Senator shall 
speak more than twice on any one question during the same day. 

Now, “‘day” has been interpreted to mean legislative day; and if 
the Senate recesses every night, the legislative day can continue 
indefinitely, and therefore it might be possible to restrict a Senator 
to just these two speeches 

Now, there is one difficulty. The term ‘‘question” has been, I 
think, misinterpreted by the presiding officer to mean any, even an 
amendment to a particular bill or a particular motion, and there fore 
it is possible by simply multiplying amendments to multiply the issues 
and continue to afferd these Senators two chances on every single issue. 

But that ruling can be changed by a simple majority of the Senate 
on appeal froma ruling of the presiding officer, and if the presiding 
officer, with the support of the majority, insists upon ap] seas the 
rule strictly not to allow Senators to vield, not to ae roll calls 
where there has been no intervening business, to apply the rules 
strictly, it would be prey 8 I don’t say it is an easy undertaking 
but particularly in a time like November or December, when there is 
ho legislative business and the Senate would otherwise not be in ses- 
sion, the filibuster can be broken if you confine yourself to one legis- 
lative day, keep vourself in recess every evening, apply the rule 


strictly, don’t allow senators to spell ce ach othe r while they are on the 
{] , 
Loo! 


Senator Benron. Here is a table that Mr. St. Claire has just shown 
me which nareates there have been a go d mans successful filibusters, 
| UssuMmMe there have been n cood many that have been successful 
with a much smaller group interested in the filibuster than would 
develop on the issue we are discussing here, 


Mir. Mastow. One reason for that is it was easy to filibuster when 


the Senate had an automatic termination date. When the Senate, 
under the old rules, used to terminate on March 3 at 12 o’clock, any 
Senator could filibuster if he started 24 hours or 48 hours before. 


If vou look at the history of those early filibusters, vou will find 
them usually occurring just at the termination of the session of the 


Senate, but today, under the situation existing with regard to termi- 
nation, it is much more difficult to filibuster, and therefore the offense 
has gained something as well as the defense. 

Senator Monronery. Counsel advises me that practically every 
filibus er in the last 10 vears, the rules have been strictly construed 


} nare th} a } 


two speeches On any lecislative day. 


no more ln 
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Mr. MASLOW The Senate ean also modify these rules For 
example, if a Presiding Officer says he is not going to interpret tl 
rule any more about questions meaning any amendment 

senator MoONRON} me That would vO far bevond the question in- 
volved on civil rights or anything else. For instance, there is a tax 
bill pending that has maybe a hundred sections, and to limit th 
Senators LO spt ak twice on the total bill would De devastatin r | would 
think 

Mh \MLASLOW, There IS one other Suggzvestion The argume! 
often made, perhaps it has already been made here, that und 
Roberts’ Rules of Order, which is the manual for ordinary deliberative 
bodies, private groups, it requires a two-thirds vote for the previou 
question 

The distinetion, hows: ver, 1S that under Rob rts’ Rules oft Q)rae 
the Speaker has the right to refuse to recognize or to shut off an 
person who abuses ihe right for the purposes ot obstruction 

Now there have been other parliamentary bodies where the Spe 
without a rule, has said that he will not recognize anvbody who 
speaks for the purposes of obstt iction, and all that vo Lneed, theretore 
is to have a Presiding Officer make such ruling and have it affirmed 
by a majority of the Senate 

Originally vou will reeall under Jefferson’s Manual no one could 


speak tediously or superfluously, and that is still in Jefferson’s manual 
Ifa Presiding Officer will enforce that rule strictly and when an appeal 
is taken, receive the support of the n ajorityv of thi Senate. vou will 
have eliminated obstruction without cutting off adequate opportur 

for debate That means vou have to have the majority. behin oO 


Acain I don’t sav it isv job. It « in vill 

Senator Bento Mh L pole ind teehn | q ( \ 
over Thy head | frankly eonecede | eoncede | don’ mve the eXDe! 
ence to form a judgement on whether there would be a reasonabl 
chane e ot suecess alone the ine you are sugvvesting \I\ olf the 
opinion is that it most certainly shouldn’t be embarked upon wu 
there is a reasonable chance of suecess 

Mr. Mastow. | would like to make a final comment. which ist 
directly related to cloture, but is related to the rules. The rules 
the | nited States Senate have not heen revised since 1SS4 Phe 
of the House which Snot a continue body are a LO} ted every 2 
years 

There Is more thar one rule ol thre senate that require revision 
besides rule 22. [tis time for the Senate and this committee, perhaps 
to undertake a thoroughgon revision of the rules and correct many 


other things that need correction 

One other thine that seems to me to be most unportant is for the 
senate manual, for each Senator to have a rule book which is at least 
as Lune ic and CONCISE US the House ian ial 


You will reeall, Mr. Monroneyv,. in the House the manual prepa 


hy t he Parlian entarian not onl has all the rule ) has the ) 
dents underneath tt ‘Today th Senate has a manual and nobod ean 
tell what the rules are 

The senate Parliame rit an ha the rule 3s, but thev at Dl 
He has them indexed, they haven't been publ shed a W hie No 
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The House rules are so codified in this set of Cannon’s Precedents, 
the set of 11 volumes that each freshman Representative gets, so that 
you are insured objectivity in the administration of these rules. 

It would be possible, therefore, for the Rules Committee to report 
out or have the Parliamentarian prepare a manual which not only 
gives the bare text of each rule, but gives the precedents underneath 
it. Many of these precedents are inconsistent. The last time there 
was such a codification of any kind was in 1913, when a codification 
of the Senate rules was prepared. That is a long time. 

Senator Benton. I wonder if Senator Monroney would agree that 
there is a need for reviewing the Senate rules, and the need for their 
ratification, as brought forth by the witness, that warrants further 
examination by the Rules Committee. 

Senator Monronery. Yes. 

Mr. Mastow. I discussed this subject with oe Morse several 
years ago, concerning a resolution introduced by him directing the 
preparation of an annotated digest to the Senate ‘ikie. This resolu- 
tion was Senate Resolution 57, EKightieth Congress, first session. 

Senator Benton. I agree that the Senate rules ought to be studied 
and codified, these rules that go back to 1884, that haven’t been re- 
vised, they should now be looked at again. 

Mr. Mastow. Looking at a rule, you ofttimes can’t tell what its 
real me aning is. There may be precedents that have changed its 
meaning. ‘The prece dents ou: eht to be collected. Sometimes the Vy 
are fecciidate nt precedents. 

The Senate presiding officer has not always ruled alike on these. 
It is possible — the Senate sees that there have been three ways of 
interpreting a particular section, they might prefer a particular way. 
Once you ot us the attention, not only of the Senate, but of the entire 
United States on these rules, you begin that fundamental educational 
step of which Senator Benton spoke. 


Today the Senate rules are a vast mystery. I know that the Senate 
doesn’t want to be as restricted as the House of Representatives is and 
has to be. There, with a body of 435, with so little time for debate, 
each step in the procedure is spelled out. The Senate doesn’t have to 


spell it out, because very often you do limit debate by unanimous 
consent and there is a give and take whien makes for complete debate. 


Nobody suggests a mechanical strait-jacket; but, once the prece- 
dents are collected and you see how théie rules are being abused, then 
something can be done 


Senator Benron. I think yours is a very important suggestion, and 
| subseribe to it. 

Mr. St. Claire tells me that our Parliamentarian does have the 
precedents on loose-leaf material. He tells me that you are quite 
right that nothimg has been published since 1919. The material has 
not been pulled together and codified, and the precedents have not been 
officially and publicly listed 

This sounds to me like an important and significant undertaking 
that should be earried forward. 

Mr. Mastow. In the House in addition to Deschler’s Manual, the 
manual of the House Parliamentarian, Clarence Cannon, who is a 
great authority on the Rules of the House, also publishes a volume 
which suppleme nts the House book of rules and which collects the 
precedents, and of which aes is some discussion. The result is 
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people who want to know something about House procedure can find 
out, whereas the Senate procedure is a vast mystery. No one knows 
how to find the rules. 

Senator Benton. My friends tell me that, even if I successfully stay 
in the Senate for many years, I shall never solve these mysteries. 

Senator Monroney. Isn’t it a fact, observing the two bodies, that 
the House usually follows the rule of the Speaker? It is rare that the 
House takes on itself the job of determining its interpretation. 

Mr. Mastow. The reason that is so, sir, is that there is an excellent 
tradition which has grown up in the House that the Speaker when he 
rules must rule in accordance with the advice of the Parliamentarian 


ind there is very little scope for personal prerogative 


There is one body W here the speaker is a judicial officer. and that LS 
the British House of Commons, where the 


speaker, although 
chnically a member of the Parliament, receives a salary of £25,000 
vear and continues in office session after session 

Senator Monroney. Without regard to party. 

Nir. MIASLOW Without regard to party. He ho longer Votes, 
He then sits as a quasi-judicial officer, and he rules with thoro oh 
bjectivity. ‘That is why under the British rules the speaker himself 
may declare out of order any amendment which he thinks is dilatory. 


[ am not suggesting that we have yet reached that tradition of 
objectivity, but it shows what can be done where you have rules that 


are codified. 
One reason that the Parliamentarian rules with objectivity is that 


there are many experts in the House who know the rules, and they 
bring the rule book with them when they come to important debates, 
and rulings are always in accordance with the rule book. But s 


Senate is really at the mercy of a few Senators who know the rules an 
the Senate Parliamentarian 
lf it may be of interest to this committee, I have this article called 


KFEPC, a Case History in Parliamentary Maneuver, where 
discussed some of the rules of the House and Senate during the 


filibuster of 1946 
senator JENTON We shall by clad to recelve vour article 
mmend it to the staff in its work on the preparation of our re] 
It looks pretty long to pul 1p the record 
Mir. Mastow. I am not suggesting that 
Senator Benton. We must be mindful of the taxpavers’ mone 
Mr. Mastow. It might be useful to have it 
Needless to SaV, We endorse the Lehman r solution 


Senator Benron. You are a verv well informed and to me, I must 


a most interesting witness. I congratulate you on your pre- 
ntation this morning. You have opened up channels that have not 
en suggested by previous witnesses and that seem to me of the 
reatest importance. 

Senator Monronry. One question before vou leave. The sub- 
ymmittee is intending soon to start hearings on the rules of rermane- 
ss on the Hendrickson resolution 

senator BENTON, | have just had word that these heal nes are 
heduled for 10:30 next Monday morning 

Senator Monroney. Do vou have any comment on that? 

\ir. Mastow. I don’t think that the rule of germaneness itself will 


i. SeCrL1ouUsS O| 


struction to filibusters. I think an examtnation of the 
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last filibuster proved it is possible to consume time and yet still speak 
to the point. You may be tedious and speak superfluously, but that 
rule itself will not kill filibusters. You will avoid such obscene 
spectacles as Huey Long giving recipes on the floor of the Senate, 

but the rule al germaneness is a rule which has other purposes besides 
limiting filibusters. 

| have always thought it outrageous, when the Senate would be 
engaged in a very solemn debate on foreign affairs, for one Senator to 
get up and, without respect for his fellow Members, talk about any- 
thing — enters his mind. He may not do that because he is 
engaged in a filibuster. He simply doesn’t have enough respect for 
the _ lie itself and what is occupying them not to interrupt an 
important debate on something that is absolutely irrelevant. 

The procedure that is open for him, if he has something of that 
burning importance, is to put it in the Appendix where it will be seen 
the next day, and not interrupt the debate. 

Senator Benron. We are grateful to you, Pe rhaps a good con- 
clusion to this morning’s hearing would be—hoping this story may 
amuse Senator Monroney—if I told you the story of the origin of the 
word “bunk” in the American languag 

You may know the story. Back in the twenties or thirties of the 
last century, a Congressman from Buncombe, N. C., made a long and 
windy speech on the floor of Congress. When he was asked afterward 
by his colleagues why he had made that very long speech, he said, 
“T am bound to make a speech for Buncombe.” 

Out of that explanation by this particular Congressman other 
Congressmen started to use the word ‘‘buncombe’’ applied to long, 
windy, irrelevant, immaterial speeches; and out of that word came 
he abbreviated word ‘bunk,’ which I believe vou will find today in 
he Oxford dictionary and, a bona fide and legitimate word, it has 
ecome accepted t throug rhout the Knglish-speaking world. 

The meeting will stand in recess until 2 o’eclock. 

Whereupon, at 12 noon, a recess was taken until 2 p. m. of the 


{ 
t 
t 
} 
I 


Same day 


FTERNOON SESSION 


Senator Monroney. The subcommittee hearing will come to order 
Senator Lodge is here to make a statement on these resolutions. In 
the absence of Senator Benton and because vour time is very limited 
we will vo ahead with the statement of the Senator from Massa- 


chusetts 


STATEMENT OF HON. HENRY CABOT LODGE, JR., A UNITED STATES 
SENATOR FROM THE STATE OF MASSACHUSETTS 


Senator LopGr. Thank you, Mr. Chairman 

| appreciate this opportunity of making a short statement in sup 
port of Senate Resolution 52, of which [| am a cosponsor. This 
resolution would nny nd the Rules ol the eenate re lating to cloture by 
permitting «a bate to be cut off yy a majority of the authorized mem- 
bership of the Senate rather than by the constitutional two-thirds 

ured under existing rules 
1 is, of course, no secret that this proposed change in our cloture 


rules is designed primarily to facilitate action on so-called civil-rights 
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legislation. This is legislation in which both of our political parties 
are involved in approximately the same way If one reads the planks 
of the respective party platforms in 1948, as I have just done again 
this morning, he finds that they have substantially the same Import 
The fact is that civil-rights legislation transcends any question o 
party 
~ The spectacle of automatic filibuster in the Senate whenever ar 
ittempt is made to bring up civil-rights legislation is not edifyvin 
The American people do not understand how tas possible that 
hodv like the United States Senate there is not some wav whe 
iter everyone has had a chance to be he ard. we would not be al 
vote on issues that come within the purview of the Constitution 
| don’t want to be personal, but my own grandfather, when hi 


here mn 1S935, L think it Was, sald 


0 two ri i oti era , \\ 
ive bot Line if i ria i ! I 
erwer r ft a i 
ole ‘ LeDa t i t 
There was a time when the question of civil rights was a politie; 
nh SoC ial qj lie On Dut no il is Decor l MOMIE GQUes 
nd ma very real sense it affeets the whole solidarity of the Americar 
peopl In fact, it is hard to think of an issue that ean come befor 
is Which means more to men and women in their inner life than 
question which affects the individual worth of a human being 
. This question of his individual worth and his standin in the con 
munity Is more Important than what he eats and what h Wears oO 
where hi lives or anything else | think we would have to Joo i 
pDerore we could find tlh ISSUE whi bwits urgeneyv and msistene' ‘ 
mmediacy surpasses this question of civil rights . 
We know, for example that we are not a count \ wt h has a ere 
irplus of manpower any more We used to think we did, but wi 
now new that is not true anv more We know how during the wat 
our industries we had to do away with segregation i a creat mat 
places 1m ord rto get production for the war effort Phi last War also 
vught us the lesson that we ean no longer affor nm thr acic event 
Ol nother War, to continue the senseless. st pid, ana cl iellv destruc 
ve racial segregation that has rone OW th our armed services in the 
) { lt is unfau to the « el \ 0 | ( reul¢ agvaimst It 
a for the other citizen because it means that be has to carry the 
hole load of the battle 
Phis question is changme Lis owing, it is getting broader all 
me: and the sentiment is growing In maby parts of t le COUDTY that 
here must be no second-class citizens in America that we simply 
| not stand for it 
It is an issue of which Congress can never expect to hear the e1 
lit has been solve | 
There is not onlv the question of antilvnehing legislation and ant 
poll-tax legislation. There is the question of segregation in hous 
recation in edueation. sevregation in the armed serv fs) , 
WoOyvyment practices Some of thos things may require eoptatiol 
id some of them mav not, but they are all thorny, bun 
hich are of the utmost vitalitv to a very large segment of t! \n 
) ple und | say hat irdless Of rac eed OLO no Ww 
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contemplate a challenge today of great breadth and depth and sig- 
nificance. 

Apart from the civil-rights question, which heaven knows is broad 
enough, there is the enormous question of whether this Government is 
going to be able to cope with issues that come before it, whether the 
United States Senate is going to be able to meet the whole challenge 
of modern life or it is going to fall by the wayside as an eighteenth- 
century mstitution that cannot meet the challenge any more. That 
is at stake here. The fact that those prolonged and frustrating de- 
bates hold up other legislation is regrettable always, but no more im- 
portant issue can face us, and we have got to come to grips with it. 

I do not believe that we ought to confine this issue to one party. 

The effort must be a two-party effort. The question of effective 
cloture is a matter transcending party, just as does the whole question 
of civil rights. 

When the Senate compromised on this cloture question in the spring 
of 1949, I voiced my belief that it represented a very backward step 
indeed. The fact that there has been no civil-rights legislation before 
the Senate since that time, except for a few days’ debate in 1950, bears 
out my prediction, 

It is only by an adoption of a rule such as proposed in Senate 
Resolution 52 that we can ever hold out any hope to the American 
people that there will be at least an opportunity for their elected 
representatives to vote upon issues of profound concern to every man 
and woman in the country. One more factor in our failure to act 
affirmatively on civil rights, and that is the weak point of our foreign 
policy. It is the chink in our armor through which the Communists 
reach us with their attacks. 

[ know when I was a delegate at the United Nations last year | 
could see perfectly well that our failure to deal in a humane, generous, 
broad-minded way with civil rights was the biggest factor against us 
in the United Nations. 

No single action could do more to strengthen confidence in America 
abroad and fortify our struggle against communism than the enact 
ment of civil-rights legislation, of which the cloture bill is the essential] 
first step. 

Thank you very much 

Senator Monroney. You are familiar with the resolution intro- 
duced by Senator Lehman and others to provide for two types of clo- 
ture, are you not? 

Senator Lopce. No; I am testifving on No. 52. 

Senator Monroney. | just wondered though if you would be willing 
to advocate any reasonable modification of vours. Yours provides 
for immediate cloture whenever you would get a majority vote. 

Senator Lopcr. A constitutional majority. 

Senator Monroney. Yes. But the resolution by Senator Lehman 
provides for, one, an emergency type which would require two-thirds 
of those present and voting, and the other a nonemergency, which 
would allow 15 days’ debate but could be provided by a majority o! 
those present and voting. 

The first emergency provision was to take care of the urgency to 
shut off debate immediately practically by a two-thirds vote. On 
the other you would still have 15 days before the cloture becamy 
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effective for full discussion of the minority’s position before cloture 
would be in effect. 


17 
it 


Senator Lopcr. That is an interesting idea. I haven’t studied it 
. detail and wouldn’t want to commit myself on it, but I think in 
ceneral anything that vou can do that will make it easier to get cloture 
than it is today is a step in the right direction 

Senator Monroney. [I know the lone record the Senator from 
\lassachusetts has had regarding this and his sponsorship of methods 
o bring about more liberal cloture 

We appreciate very much your giving us the benefit of 
m this 

Senator Lopce. Thank you very much for this 
ppear. 


vour study 


opportunity to 
Senator Benton. We have Senator Hendrickson with us at this 
me. Senator. will you please come up. 


We are | 
re today. 


clad to welcome 


STATEMENT OF HON. ROBERT C, HENDRICKSON, A UNITED 
STATES SENATOR FROM THE STATE OF NEW JERSEY 


nator Hy NpDRICKSON. Mr. Chairman and centlemen of the con 
ittee, I as a member of the Rules Committee 

the opportunity I have to appear toda 
the subject of—well, 


lebate, et 


~ 


am deeply oratel 1 

- 
or to express mvsell 
the whole subject of rel 


relevancy and Senate 


on 


cetera, because I don’t think I want to confine myself en- 
rely to the business of cloture 
I certainly want to express the hope here today that this meeting, 
hese hearings will mark the beginning of the end of the road blocks 
hich so seriously impede the business of the Senate in these n 
Mr. Chairman, as I understand it, there have been introduced 
ir resolutions on the subject of cloture, and these now, as I gather 
have all been referred to our committee during this present session 
Now, in common with the existing rule NXIT as amended in 1949 
i these resolutions, as I have read them, have the same obiecti 
mely, to place some effective limitation upon «at bate in the Senate 
ter opportunity has been afforded for full and free discussion of 
merits of a motion or a measure or of a matter. The essential 
tinction between each of these four resolutions and the existing 
eis found in their voting requirements to close debate. This is 
rlv the crux of the question before vour committee today How 
anv votes shall he required to determine the question UW it is the 
nse of the Senate that the debate shall be brought to a close? 
alternative answers are submitted for our consideration of this 
le question, 


The first wuswer is civen by 
1949, which require 
en and sworn, or 64, 


the existing rule NAIT, as amended 


the votes of two third 


WLOrs iy 
to close debate 
second answer is that S iweested DV Senatol Ives and senator 
‘in Senate Resolution 52 that 
) a i I ? ~ 
*) i t 
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The third answer.is found in Senator Wherry’s resolution, Senate 
Resolution 203, that the votes of two-thirds of the Senators present 
and voting be required to bring a debate to a close. 

The fourth answer is that proposed by Senators Morse and 


Humphrey in Senate Resolution 41, that a majority of those voting 


be sufficient to terminate debate. 

The amendment to Senate Resolution 105, offered by Mr. Lehman 
and 10 other Senators, I think there are 10 on the measure, combines 
2 of the above procedures. 

It would require the approval of two-thirds of those voting to 
limit debate, after a waiting period of 48 hours, and alternatively a 
majority vote of those voting to limit debate after a 15-day period 
of full and free debate. 

The problem before your committee then is simply 

Senator Benton. | think it was pointed out this morning that 
first there would be the 15-day period and thereafter each Senator 
can talk for an hour. That would be another 96 hours—15 days 
plus 96 hours. 

Senator Monroney. Provided all Senators wished to take ad- 
vantage of that. 

Senator Benton. Yes. 

Senator Henprickson. We have this problem. Of these four 
alternative voting requirements, Which of these is likely to be most 
effective in promoting the common objective of all those cloture 
limitations, the limitation of debate in the United States Senate? = J 
suggest, Mr. Chairman, that the most reliable guide to the solution 
of this problem is to be found in the lessons we have had in the past. 
The history of the actual operation of rule NATIT since 1917, when it 
was first adopted, offers a rational, pragmatic test of the effectiveness 
of each of these alternative methods of voting. 

The effectiveness of the existing requirement of 64 votes to close 
debate under the rules amended in 1949 was twice tested during 1950 
first on May 19, 1950, and second on July 12, 1950. The 1949 rule 
failed both of these tests. 

On the first test the vote was 52 to 32, 12 less than the required 64. 
On the second test the vote was 55 to 33, 9 short of the required num- 
ber. 

Between 1917 and 1949 there have been 19 attempts made in the 
Senate to invoke the cloture rule. 

Senator Benron. That first vote on May 19, 1950, is interesting 
I hadn’t noticed before that the opposition consisted of 32. This is 
exactly one-third of the Senate. If everybody had voted, and if 
every absentee had voted with the 52, cloture would have been 
invoked. 

Senator Henprickson. I think so. 

Senator Benton. It seems to me an interesting fact that only 
one-third opposed cloture. 

Senator Henprickson. | think there is no question about that 
As I said, between 1917 and 1949, 19 attempts were made in the 
Senate to invoke the cloture rule. Had 64 affirmative votes been 
required during that period to limit debate in the Senate, only 3 of 
those 19 attempts would have succeeded. Thus acain Wwe have thre 
lesson of history under the present rule, which requires the vote of 
two-thirds of the entire Senate to close debate. 
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I think we find that this is the least effective of all the methods 
inder consideration. 
senator Bi NTON. It has been brought out m prey ious testimony 


that only four efforts did succeed Three achieved more than the 
onstitutional 64 votes how required under rule XXII and one carri d 
Iyy the simple two-thirds of thos present and voting Then thre 


between the two requirements is only one over this stretch 


ifference 
of 34 vears. You really could sav 4 out of 21 rather than 4 out of 19, 
wv adding the two eases of 1950 which vou cil d previously 

‘Senator Henprickson. True lI would ask the question, Mr 
Chairman: How effective as a means of limiting debate in the Set 
vould the Ives-Lodge proposal be, to require 49 votes to close debate? 
Rule NATL has never required a constitutional majority to limit di 
hate But if that had been the requirement through the life of the 
tle from 1917 to date. when 21 att mpts were ma le to invoke cloture, 
the Ives-Lodge plan would have succeeded 9 times and failed 12 times 
to close debate in the Senate j 
Senator Benton. | believe Senator Monroney feels, as I do, that 
the Senate had only 19, as the required number for cloture, ther 
suuld have been more than 21 efforts made to invoke it, and then we 
would now have more of a record 

Senator Henprickson. [am sure that would be so 


Senator Monroney. In considering this whole subject of cloture 
I 


nd majority cloture, vou are going to have to realize that if liberal 
il will probably be used more often than it has in the past if the rule 
overning it are liberalized 
Senator HrenpricKkson. | think again history teaches us that 11 we 
had had the Ives-Lodee proposal we would have heen thre: times ys 
= successful as the present I ile in achieving ws obyecthves or there 
| 


;OuTS 


Now IT ask: How effective, in the cold light of historv, would Mi 
Wherry’s plan be as a means of limiting Senate debate? Senator 
Wherry, the chief architect of the present rule, now proposes to return 

the old rule, which was in effect from 1917 
nator \IONRON \ With some exceptllons 


Senntol HlenpRICKSO? Yes It qdoesh t go eli Lene 


» ator \IOXNRONE\ Not entirely 


] : ! | 
senaror Hy NDRICKSON lt Makes it DOSS Le Mm lt 
hirds of the Senators present and votin Nineteeh attempts 
| O 
made to invoke cloture in the Senate between 1917 ane 94 


only four of them succeeded in Wilhhing the approval of two thirds 
the Senators voting, while 15 efforts failed 


Cloture has not been successfullv invoked in the Senate since 1927 


lf am sure would Mr. Wherrv’s proposal, set forth in S 
tution 208. have been effective on either of the two occasions last 
when cloture votes were take Nn 

hus the suggestion that the Senate return to the old 1913 
h had been a failure, holds no pI ymise for the f 

promise as I see it 


How effective then finally, in the light o 


} | f oun hy for | ) ( 
17 ) om + | 
ld be the Morse-H imph ev-Lehman proposa fat Is i 
posal that the approval of the majority of thos OLIN be 


1 “1 | 
lit debate The Senate hes had ho experlery I 
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simple majority of those present and voting, but if this had been the 
rule since 1917, it would have succeeded in closing debate approxi- 
mately 14 times out of 21 times, when this was attempted, according 
to my best calculations. 

Thus, the lesson of history again plainly is of the four types of voting 
requirements before us, cloture by a simple majority vote would be the 
most effective method of ending debate and preventing filibusters, 
which is the assumed objective of the cloture rule. 

This practical test leads me to conclude that rule XXII should be 
amended so as to provide for cloture by affirmative votes of a majority 
of those voting, after there has been an adequate opportunity for a 
full and relevant debate upon any measure, motion, or other matter. 

Moreover, I favor majority cloture for the Senate for several other 
reasons: 

First, it is simply the democratic method of making decisions. The 
central concept of democratic ideology is the doctrine of majority rule 
implicit in the Declaration of Independence; as voiced by the founding 
fathers, this doctrine has been the essence of American political theory 
and practice for 160 years. 

Second, majority cloture will make for efficiency, reducing the hours 
and days of the Senate’s time that are now consumed by filibustering 
and by irrelevancies—a luxury, I think, that the Senate can no longer 
afford in these dangerous and trying days. 

Third, majority cloture will make for economy by saving our 
precious time. The shortening of the length of the Senate session, 
helping us to keep abreast of the House of Representatives, which we 
do not do, and saving countless pages of the Congressional Record, 
which now cost $82 per page to print. 

Fourth, Mr. Chairman, majority cloture will, I believe, enhance the 
dignity of the Senate. Endless talk tends to bring not only the Senate 
but the whole legislative process into disrepute. We must constantly 
strive to protect the good name of our political institutions, to build a 
healthy public respect for Congress, which is the world’s best hope of 
representative government. Dilatory tactics undermine popular faith 
in our form of government. 

I think the time calls for action now and not for endless and, as | 
said before, irrelevant talk. If the legislative branch is being eclipsed 
by the executive branch, which is the claim of many—and I think it 
is—perhaps it is because we only talk while the executive branch acts 

I believe we must practice democracy here at home if we expect to 
succeed abroad. I think our failure to follow democratic procedures 
in the citadel of democracy—and the Senate of the United States 
should be that—is exploited by our enemies abroad as proof of hypoc- 
risv of our pretentions. Rule XXII as amended in 1949 makes 11 
possible to stop a filibuster on the approval of the Senate Journal and 
on motions to take up bills, but by requiring the approval of 64 Sena- 
tors to close debate the new rule so stiffens the voting requirement as 
to make it more difficult than before to limit debate when it is designed 
not to instruct or persuade, but to prevent action, 

There are several reasons why I believe that the 1949 rule should b 
repealed. Under its operation it is almost impossible—and I may say, 
Mr. Chairman, I voted for it, but I veted for it because I wanted to 
see the end of a rather disgusting filibuster—under its operation it Is 
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almost impossible to bring to a vote legislationavhich a group of mem- 
bers are willing to filibuster. 

The requirement of 64 affirmative votes to close debates in a body of 
96 Members is undemocratic and un-American. Every absenteee is a 
vote against cloture under the present rule, as you indicated awhile ago. 

There are almost always a dozen or more absentees. The 1949 rule 
failed to limit debate on its first two trials last vear. It denies the 
Senate its constitutional right to legislate on vital bills. It makes for 

rislative paralysis and self-stultification. Moreover, it freezes min- 
ority rule into the Senate rule book, frustrates the will of the majority 

the Senate. 

This 1949 rule, in my opinion, is less effective in limiting debate than 

as the 1917 rule, and it is much harder to get 64 votes than two- 

rds of those voting. Its adoption was a regressive step, I am sort 

) SAV. 

Perhaps the chief defect of the present rule is that it outlaws cloture 


\ 


on proposals even to change the rules of the Senate, thus fastening 

‘dead hand of the past upon the new membership of the future 

lor all these reasons, Mr. Chairman, I hope that the committee 
il recommend an amendment of rule XXL, which will repeal the 
equirement of the so-called constitutional two-thirds in order to close 
lebate and substitute the requirement of the majority of those present 

and voting. 

Now, Mr. Chairman, that is so much for cloture. I know we are 

roing to have some hearings shortly on the subject of relevancy 

Senator Benton. | have word today that Mrs. Smith of our sub- 

committee will be back on Monday, and that our hearings on your 
resolution will then be scheduled. 

Senator Henprickson. Both of these subjects are closely related, 

and I thought the other dav, as we were calling the calendar—l 
night sav before | go into that, that in thinking of cloture and the 
need for early action on it, we ought to realize that the whole progress 
of the Senate, its abilitv to change its archaic rules, everything de- 
pends on the change of this cloture rule. I don’t think you will ever 
ven get the simple rule of relevancy until you change this cloture rule 
lt is a bottleneck of the whole situation, 

\s | was saying, during the call of the calendar on Monday we had 
calendar of some 129 bills In the light of n\ experience as a mem- 
er of the Republican Calendar Committee for the past 35 vears now, 

should have concluded that business in at least 2% hours, but we 
vere 445 hours concluding the calendar because Members of the Sen- 
Le, distinguished \Lembers of the Senate, in order to promote thre iW 
elfish interests, violated the spirit of the 5-minute rule and talked 
bout matters that were not at all relevant to the bills presently under 

consideration. 

Now it just becomes a fiction when you have a rule like that and 

ve don’t live up to it. I know the rule is weak. The rule ought to 
changed. So that when a bill is under consideration on the cal 

endar call, the 5 minutes shall be used by each Senator discussing that 

ll and not something else. 

lam not particularly critical of my colleagues when I discuss this 

tter, because we have fallen into these bad habits, and it has be- 
sort of the smart thing to do, to evade the spirit of the rul 
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Senator Monroney.,It is not the using up of the 5 minutes that 
worries us in the matter of irrelevancy, but I think it is the 5-hour 
talks. 

Senator Henprickson. | was mentioning this as a minor illustra- 
tion of the abuses that go on in the Senate. | guess maybe I am a 
little bit of a crank on the subject, Mr. Chairman. 

Senator Benron. | am told vou have been a most distinguished 
leader in this field. 

Senator Henprickson. There are 96 busy Senators, and it just 
shocks me when I sit there sometimes and realize that one man for 
tor 5 hours, without any thought of his 95 colleagues, will just hold 
up the Senate endlessly. 

Senator Monronry. Senator Moody in his testimony today pointed 
out about 80 or 85 Members of the Senate had given up the evening 
to complete some work on the tax bill last week, and that due to a 
completely irrelevant speech 

Senator Benron. One man got the floor 

Senator Henprickson. That goes on and on, and until we get this 
cloture change | am afraid the rules are going to stay as written and 
the Senate is going to continue to be behind the House; it is going 
to continue to lose the respect of the people. 

Maybe that is what it wants. IL don’t know, Mr. Chairman. I 
sometimes think if we carry on long enough this way the people 


might suddenly be down here asking for a constitutional amendment 
Then the Senators who cherish so dearly this present system under 
Which we operate will start to think seriously. But it wouldn't 


surprise me that ultimately, if we come to have these endless and all- 
vear sessions, the people are going to have something to say about 
it from down at the grass roots and the change will be forced upon us 

Now, Mr. Chairman, I have talked long enough 

Senator Brenron. We had some very interesting testimony Just 
before lunch from Mr. Maslow, representing the American Jewish 
Congress, on the whole subject of the rules of the Senate, and his 
testimony confirms that here we have the kev. 1 didn’t know until 
Myr. Maslow’s testimony that not since 1919 pried our rules been clar- 
ified, codified, the precedents analyzed, et cetera. This is a vast 
labyrinthine jungle; and, as Mr. Maslow IT man the knowledge 
of the bypaths and back ‘dio vives enormous power to the few 
Senators who have been able to master our so-called rules. 

Senator Henprickson. I must say when I came down here my 
first vear, having served some 9 vears In my own State senate, [ was 


just shocked beyond words. All this great awe that IT had that | 
carried through my life, whenever I thought im terms of appraisal of 
the Senate of the United States, i disappeared in thin air. My 
opinion changed compl tely, t | oh [ do have great respect for th 
traditions of the Senate and ess mie rembership of the Senate. 


Senator Benron. You remind me of the standard gag every new 
Senator is told when he comes in, that he will spend the first 6 facuiths 
wondering how on earth he ever got mto the Senate and the rest of 
time wondering how the rest of the Senate got im. [I must have 
been told that story a half dozen times during the first 2 months | 
Wis he re 

Senator Henprickson. I think T spent my first 3 months trying 
to figure how I could gracefully get out, but I have become callous, 
as we all do in some degree. 


a ee ne ieee ws. Wao: 20 i a 
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Senator Benron. I congratulate you on your statement. It 
notable contribution, and | congratulate vou again on the lead you 
are taking m your resolution on which the subcommittee will hold 
hearmgs Monday morning. As you look forward to that hearin 
Monday morning, you may be interested in Senator Monroney 
omment of this morning about relevancy. Do you want to re] 

Senator Monronery. It was not | 


Senator Henprickson. | would like to hear it 


is a 


Senator Benron. | thought it was Senator Monr 


Tle \ 

at it is readily possible to be relevant and to be ver : 

Hous and lengthy: in other words that a rule ov relevaney « 

evelt a filibuster | Suppose a& an could ret a bool that is relieva 

almost any sul peel nnd thet spend a lew davs reading il O hye 
SeTriate 

seria tol NIONRON] \ The loss OF time, thor ol) Is due to the cor 
ete irrelevancy and disregard of anv degree of whether th eeC| 

remotely connected with the subject matte: er col le ( 

Senator BENTON If a Senator wauts to waste lhe if tae 
filibuster, he can do it and still be relevant 


Sernatol NIONRONEY Yes: but the pomt senat | 
making is that itis the nonfilibuster time we lose by irrelev: 

Senator BEN TON. Yes: | agree 

Senator Henprickson. Ri calling the debate of 1949, the filibust 
of 1949, I have forgotten how long that lasted, but I sat through a 
creat deal of it and, as | reeall it, there wasn’t anvthing that was said 
in the whole filibuste that wasn't really relevant Wil 


l 
1 t try 


vant. 
senatol NIONRONI \ I think that is on thing those ¢ mau Line thie 


filibusten have learned that the degree ot publi resentment agcamst 


filibusters was considerably lessened when they did confine themselves 

» the subject matter unde! debate. that the recipes and Aesop 
Fables have a tendency to get such a storm back from the p iblic | 
thev find if they keep it on the subjeet, uf thev are rel ant, they a 
not quite as much criticized, 

Senator Hy NDRICKSON As filib isters vo, that was a very dignified 
filibuster, but rather disgusting im its” effect Thank vou, Mr. 
Chairman 

Senator Benton. We are grateful to vou, Senator Hendrickson 
coming today, and for the time you have spent preparing your ac 
rable paper Wi shall see Vou agai on Non can \ morning 

Senator HENDRICKSON [It is a vood thing we have staff members 

Senator Benron. Is Mr. Irvine Engel here? Will he please com 
forward? Mr. Engel, we are delighted to have you here today 
epresenting the American Jewish Committee, and we shall be glad 
» receive the benefit of your long experrence with this subject. 


STATEMENT OF IRVING M. ENGEL, ON BEHALF OF THE AMERICAN 


JEWISH COMMITTEE, AND THE SYNAGOGUE COUNCIL OF 
AMERICA 


Mr. Encen. Mv name is Irving M. Engel. I am a practici 
lawver in New York City and chairman of the executive committee of 
he American Jewish Committes 

lam dehehted and honored to be he re In add tioh to the Amel Cal 
Jewish Committee | have the honor of speaking 101 t| 
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Council of America, which council has associated itself with this 
statement. 

The organizations which I have the honor to represent here today 
respectfully urge the Committee on Rules and Administration to 
report favorably Senate Resolution 105, which is the one referred to 
in your colloquy with Senator Lodge, introduced by Senator Lehman, 
not only for himself, but for Senators Murray, Magnuson, Neely, 
Douglas, Humphrey, Green, Benton, Pastore, McMahon, and Kilgore. 

This resolution, as we all know, is aimed at putting an end to fili- 
busters. 

Filibuster, euphemistically called extended debate, is a device 
whereby a stubborn and vociferous minority is able to prevent the 
majority from considering or voting upon pe nding legislation. 

| should like to clear up one popular misconception at the outset. 
It has frequently been urged that the United States Senate is the 
greatest and most dignified deliberative body in the world and that 
no restrictions should be placed on debates in this body. 

We think there should be some restriction on debate. There has 
rot to be practical regulation in order to enable the Senate to perform 
its function, but we don’t have to discuss that issue so far as filibuster 
is concerned, because filibuster is not debate. Filibuster is the very 
opposite of debate. Filibuster is a barrier to honest discussion. Few, 
indeed, are the filibusters in which the merits of pending legislation 
are discussed or debated. The vast majority of Senators indulging in 
this practice have wasted the time of their colleagues by reading 
material having no relation whatsoever to the legislation supposedly 
under consideration. During one of the longest individual filibusters 
in historv, Huey Long harangued the United States Senate on the 
fine points of cooking and similar absurd subjects. Rush Holt 
exhausted the patience of the Senate by reading from Aesop’s Fables. 
Newspapers, encyclopedias, the World Almanac, and many other 
sources of materials have been used to keep the Senate from really 
debating the merits of legislative proposals and from voting thereon. 

The purpose of the filibuster is not to debate an issue but rather is 
designed to exhaust the patience of the colleagues of the filibusterer 
on the floor of the Senate. 

Historically, filibusters have not been debates, and they should not 
be regarded as such when reasonable regulations calculated to help 
the Senate expedite its essential business are being considered. There- 
fore, limiting the filibuster can under no circumstances be considered 
limitation of debate; indeed, it must be considered as advancing de- 
bate rather than otherwise 

A second popular misconception which should be corrected is the 
impression that filibusters have been used principally to defeat civil- 
rights measures. Although they have been so used in recent years, 
actually all types oft legislative proposals have been blocked from coMm- 
ing to a vote by means of these talkfests. A strike-control bill was 
the object of a filibuster in 1946 

Senator Benton. How Many such examples occurred at the end of 


sessions’ 
Senator Monroney. This morning, while we were looking at a list 
f filibusters, I pointed out that a lot of these examples occurred at the 


end of a St ssion. 
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Senator Benton. Such filibusters do not seem so possible as they 
used to be, in these days when our sessions go on and on. 

Mr. Encev. That may be true, but I am sure that in the present 
temper of the Senate 

Senator Benton. I just es if you had analyzed this aspect. 

Mr. Eneev. No; 1 have not, but I am sure in the present temper of 
the Senate if a filibuster developed in the next 15 days it would be 
hard to overcome it because the Senators are so anxious to get away 
for a few weeks’ rest before starting their 1952-session 

Senator Benton. I shall now correct an announcement of this 
OPENS when I said that we will hold hearings tomorrow morning 

enator Hill and other witnesses who wish to appear in opposition to 
the suggested changes have requested, instead of tomorrow morning, 
that we set the hearings for Tuesday morning of next week, Tuesday, 
etober 9. So when we recess this afternoon we shall recess until 
lesday, October { 

Will you now proceed, please? 

Mr. Encex. To continue, a strike-control bill was the object of a 
filibuster in 1946; a coal-conservation bill in 1936; flood-control and 
vork-relief legislation in 1935. 

Senator Hendrickson pointed up the argument that I make here, 
and that is that while civil-rights legislation is a principal victim of the 
filibuster it is by no means the only victim. He pointed out that there 
is great necessity for amending the rules with reference to relevancy, 
but as long as you have the filibuster you apparently are not going 

» be able to get those rules amended. I could give you a long list 
if bills which were stopped by filibuster which had nothing to do with 

vil rights; but, just to continue with a few, there was a supplemental 
deficiency appropriation bill which was the target of a filibuster in 
936, a banking bill in 1933. Investigation resolutions were the ob- 


‘ 


ects of filibuster in 1927 and 1931, and migratory birds were the 
victims in 1926. Those were the golden days when they paid atten- 
tion to such things 
Even a complete listing of the specific legislation agaist which 
these talk marathons have operated gives a most incomplete picture 
‘ause numerous bills have been lost in the legislative jam resulting 
rom filibusters against other measures; hundreds of other bills have 
ot been brought to the floor because of the mere threat of filibuster. 
Filibusters have also stalled the organization of the Senate and the 
ction of its ofhicers They have postponed and prevented the 
onfirmation of Presidential appointees; they have delayed adjourn- 
ent and necessitated special SeSSIONS of ( ‘ongress 
But these are only the obvious evils. Other costs could be cited, 
ne computable, some not. It is possible, for example, to estimate 
huge cost of maintaining the United States Senate during periods 
it must defer consideration of important business while listen- 
or not listening to obstructionist dissertations irom an in- 
nsigent few. This would include the shameful waste involved 
printing these irrelevant fulminations in the Congressional Record 
SS2 per page. 
There are other prices that we pay, less capable of measurement, 
the Senate’s past failure to adopt a workable and reasonable 
‘ture rule. We live in a period of perpetual crisis 
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Senator Benrox. Don’t use that word “perpetual”; may I not 
substitute, rather, the word “continuing.” 

Mr. Excev. We hope it won’t be perpetual, but the Senate will 
have to get itself where it can work better. 

We went from depression emergency to defense emergency to war 


emergency to rearmament emergency. Durimg such times of stress 
our very existence may depend on the smooth and efficient function- 
ing of government. Talk marathons are a luxury which the United 
States Senate should never have tolerated; our country cannot afford 
to tol rate them now The filibuster, whether resorted to or hot, is 


always available under the current rules as a form of blackmail 


utilizable by the minority to frustrate the will of the majority. Fili 
bustering in the United States Senate has been compared to the 
tactics of spokesmen for the Communist bloc in the United Nations 
To the extent that our people are beginning to doubt the efficacy of 
the United Nation S, that doubt is largely attributable Lo the anties 
of Malik and his company of filibusterers in using weapons unfor- 
tunately made world-renowned by a minority of the United States 
senat i . 

{nother mealculable price that we pay for filibusters is the damage 
to American prestige in the struggle for the support of the peoples 
of the world. The United States is committed to a policy of con- 
taining communism wherever is manifests itself. To strengthen 
democracy in Europe, Asia, and Africa, we have been spending billions 
of dollars for economic assistance, for military aid, and for educational 


programs. 


No one who knows the situation in the world today would questioa 
the wisdom of spending that money, We consider these dollars well 
because they help win actual and potential allies in our global 
struggle with the forces of totalitarianism, dictatorship, and reaction. 

But our undemocratic filibuster neutralizes all these sincere actions. 
Thesi people abroad not only listen to our Voice of America which 


t 


spent 


quite properly extols the virtues of democracy, they also read their 


owns newspapers, and they may listen to broadcasts from the Kremlin. 
That our enemies eagerly seize upon the weaknesses of our democracy 
and, for propaganda purposes, magnify, exaggerate and distort 
happenings in the United States, is well known to all of us. Not so 
well known, although possibly more significant, is the way the con 
servative press abroad is constantly correlating our declarations and 
statements about democracy with our actual practices at home. All 
tvpes of incidents are noted and commented upon abroad. Our 
discriminatory practices in education, in employment, in housing 
have all been the subject ol press comment in those foreign countries 
which we are trving to win over to our democratic way of life. And 
here we do not refer to the Communist press, we refer to the journals 
of liberal and conservative opinion 

While, to be sure, other important legislation has often been a 
casualty of filibuster, perhaps the most recent casualt, the ons 
known prominently all over the world-——has been civil rights legisla 
tion. In 1947 a distinguished group of American citizens issued thi 
report of the President’s Committee on Civil Rights. Since then 
not one of the recommendations of the committee having to do wit! 
the granting of equality of opportunity to all persons, regardless of 


race, coor, re ligion Ol national Origin has been enacted. They have 
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all been the victims of the threat of filibuster. It is that threat, more 
than any other single factor, that has prevented not alone the 
enactment but, more importantly, the honest debate of the tradi- 
tionally American, democratic values involved in such legislation. 
We in this country know that to be a fact, and we are pained by it 
hut the people abroad in Kurope and Asia also know it bes ahi : 


ne, and are puzzled by it. They cannot reconcile our protestations 
democratic ideals with our undemocratic practices 
One of the great problems before our country today is to win the 


ople of southeast and southern Asia, and perhaps the whole fut 
ft the world and the cause ol peace and reedon will aepel 
hethe W sueceed 
The papers over there magnily everv incident of th ( 
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Senator Benton. One of the great newspapers of the world. 

Mr. Enceu. That is right, and I stress the fact that it is anti- 
Communist. If you saw it in a Communist paper, you would discount 
it, but this is an anti-Communist publication of February 4, 1951: 


The Communist reply to accusations made about the injustices and cruelties of 
their dictatorship, of forced labor, of the arbitrariness of their courts and their 
violation of human dignity, by pointing to the insincerity of American democracy 
which permits racial persecution and deprives millions of human beings of their 
equal rights on the basis of the color of their skin 

One cannot appear before the world as a fighter for freedom and right when one 


is unable to eliminate injustice in one’s own house. 


To continue—L’Aube, organ of the Popular Republican Move- 
ment (MRP), the second largest political party in France, led by 
Georges Bidault and Foreign Minister Robert Schuman, in its May 
9, 1951, issue said: 

How much does a Negro weigh in a world where people of all colors are strug- 
gling with the bitter forees of nature and societies? Why is there so much noise 
about a trial which after all is an internal affair, not only of the United States 
of America, but of one of its States? He weighs exactly that of all those whose 


lot it is to protest an injustice And the injustice in this instance has as its 
name. racism Our reaction to injustice does not depend on the region of the 
world where the wrong was committed It is the more bitter to know that it 


took place in a continent which gave for libertv enough of its sons not to deliver 
up to hatred of a poor Negro; that is what weighs heavily. 


La Metropole of Antwerp, Belgium (conservative), quoted Con- 
gressman Wiliiam L. Dawson on May 9, 1951, as follows: 


The Negro Congressman from Illinois, William L. Dawson, said recently in 
Congress, “I tell vou, who sav that you love America, that in these hours of 
tension, the greatest argument which is used by the Soviets to arouse against us 
all the colored people of the world, is the way you treat us, me and my American 

Think about it; there are millions of Negroes in Africa, there are also millions 
in the Americas * * * what a gigantic aid to the Soviet cause. We do 
not intend to take our allies across the Atlantic to task for this instance or grave 

justice against humanity, and this great political error. 

We simply say: Take care that stupid prejudices do not alienate the masses 


of colored peoples Take care too that our lack of good conscience does not 
alienate the dozens of millions of Asiatics who live in famine in India and othe 
places * * + We need all the human resources to assure the triumph of 
our cause We need to know that our cause contains no shame We need to 


believe that our cause is perfect. 

On April 7, 1950, Welt Der Arbeit, the official publication of the 
Anti-Communist German trade unions, carried an article entitled 
“The Negro Question in the United States.” That article contained 
the following significant language: 


In recent weeks, one found in the German press the following items: In Frank 
furt-am-Main the proprietor of a cafe was fined 600 deutschemarks by American 


occupation authorities because he had ejected two colored American soldiers 
from his establishment. In Washington, the Capital of the United States of 
America, Dr. Bunche, who made a name for himself as the U. N. intermediary 
in Palestine, was refused admittance to a movie house because he was colored 


He then went to another movie house where he spoke French and was admitted 


because it was believed he was a foreigner. In the one case, the American au- 
thorities want foreigners to treat every colored soldier with dignity as an American 
citizen and punish any transgression of this principle. On the other hand, 


world-famous leaders of the colored population are deprived of their full equality 
How are these two attitudes to be reeonciled? It is only too natural that the 
average European can make no sense of such contradictions. The racial attitude 


in the United States have no parallel in the entire world. 
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We have the following quotation from a May 1951 issue of the liberal 
Le Matin of Antwerp, Belgium: 


Che crime of racism is odious. And, without doubt, the world will never know 
rue peace while there exists nations, peoples or races that believe themselves 
perior to other nations, peoples or races. It is a painful declaration to make at 
moment when our American friends are presenting themselves in the United 


Nations as the sturdy defenders of the free world. 


These people are our friends and allies. They believe in the things 
ve believe in and want to fight with us against the common enemy. 
But we must live up to the principles we profess. We have to realize 
hat every time we act contrary to our principles we weaken our friends 
ind give added strength to our enemy. 

It is respectfully submitted to this committee, therefore, that, to a 
reater extent than we realize, the eves of the world are watching to 

‘what vou will do with these resolutions aimed at limiting filibustet 
nd curbing the power of ‘‘a small band of willful men”’ to install the 

mocratic process of majority rule ‘Talk marathons in the United 
States Senate are incomprehensible to the peoples of other nations; 
nd when these are resorted to, as they have been in increasing num- 

rs during recent years, to prevent the Senate from voting on civil- 

hts measures, the procedural tactic becomes indistinguishable from 
Ls ultimate objective. It Causes the peoples of the world to doubt the 
iltimate value of our democracy 

But aside from the mendacious and distorted propaganda of our 
nemies, quite apart from the doubts raised in the minds of our friends 

broad, the filibuster should be condemned hecause it is a travesty on 

eedom of debate. Majority rule, one of the basic principles of 
ocracy, is set at naught by the device which prevents the Senate 
om voting upon or even debating proposed legislation 

In 1917, at another time of great danger for our country, seven Sena- 
tors prevented the passage of a bill that would have given President 
Wilson the right to arm merchant ships; ever since, the Senate has had 

cloture rule In the 34 vears inte vening, cloture has heen SUCCESS- 

ily invoked on only 4 out of 21 oceasions, the last in 1927. If rule 
XXII, as it now reads, had been in effect during that period, cloture 
suld have been invoked in only three instances. 

There are now before this committee four resolutions to amend 
senate rule XXII Resolution 203 sponsored by Senator Wherry 

ild substitute “two thirds of the senators present and voting for 
two-thirds of the Senators duly chosen and sworn 

Senate Resolution 52, sponsored by Senator Ives, would substitute 

majority of the authorized membership of the Senate’ for ‘‘two- 
rds of the Senators duly chosen and sworn.’ ’ 

In the opinion of the organizations which I have the honor to repre 

here today, neither of these proposals is adequate to give the 


Senate the power to invoke cloture successfully against the dilatory 


ics of obstructionists. Furthermore, neither of these resolutions 
) ild enable the Senate to Impose cloture ona filib ister agalmsl fut ure 
‘mpts to modify the Senate rules 


Resolution 41, sponsored by Senator Morse, would allow a majority 


he Senators present and voting to impose cloture on the second 


iv following the introduction of a cloture motion. In addition 


resolution, as well as resolution 105 mentioned below, would 


t 
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repeal that part of rule XXIT which now provides that cloture may 
not be invoked against attempts to change any of the standing rules 
of the Senate. 

[In our opinion, Senate Resolution 41 is sound. However, it might 
be argued that, under Senator Morse’s proposed rule, cloture could 
be invoked before the Senators have had adequate opportunity to 
debate the merits of pending legislation. This objection, however, 
cannot be successfully raised with respect to Senate Resolution 105, 
sponsored by Senators Lehman, Murray, Magnuson, Neely, Douglas, 
Humphrey, Green, Benton, Pastore, McMahon, and Kilgore. The 
Lehman resolution provides for a vote on a cloture motion on the 
fourteenth calendar day, excluding Sundays and legal holidays, after 
its introduction. At that time, if it is the will of a majority of the 
Senators, present and voting, that further debate be limited, cloture 
would be imposed, 

This section of the Lehman resolution would appear to give more 
than adequate time for full and complete debate on any pending 
‘| ojslation. In the irst plane e, there would probably be debate prior 
to the filing of a cloture petition Thereafter, there would be 14 
qaayvs tor su h additional discussion as might be deemed necessary. 
During this time, there would be freedom to propose amendments, 
ications, or changes in the proposed legislation. very Senator 
would have 14 days’ notice of the cloture motion, and could arrange 
to be present when it comes to a vote. Finally, after a majority of 
the Senators present and voting decided to limit debate, each Senator 
wishing to discuss the pending legislation, would be entitled to speak 
for one additional hour on “the measure, motion, or other matter 


pending before the Senate.”’ 


I 
J 
i 


modi 


Senate Resolution 105, which these two organizations support, 
provides normally for a cloture resolution after 14 days—that is the 
normal one and then it is passed by a majority of those present, 
and then as you pointed out, each Senator has 1 hour, if he wishes, 
to debate: sO Vou have some debate before cloture is introduced, it 
is introduced, there are 14 davs of debate and discussion, then if it 
Is passed and, in identally, everv Senator has 14 days’ notice, So 
he can plan to be there and vote for or against it and then there is 
another hour of debate for each Senator. 

That certainly gives ample time for discussion of any subject 

If vou say that perhaps there is an emergency and 14 days is too 
long, the resolution provides for that by saving with two-thirds vote 
f those present and voting the resolution can be adopted with 2 
avs of debate, and even then you still have 1 hour for each Senator 
after that So it is inconceivable, you can’t conceive of a situation 
or any issue that is up that can’t be adequately debated so that the 
Senate and the COUNTEY shall be fully informed, 

If we consider the 21 attempts to impose cloture during the past 
4 vears and assume that Senate ‘Resolution 105 had been the rule 
of the Senate during that period, we discover that cloture would 
have been successfully imposed in 14 of the 21 cases; in 7 cases it 
would have failed. This means that in 10 additional instances in 
Senate history cloture would have been imposed under this resolution 
and the Senate would have been able to vote on the pending measures 
It does not mean that a single one of those bills would necessarily 
have heen passt dl Ol if So passed, would have become law. 


+t" eae ae 
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The Senate of the United States is the only free legislative body 
in the world which cannot always act when the majority is ready 
for action. The American Jewish Committee, and the Synagogue 
Council of America, which I represent here today, urge this committee 
to report favorably on the Lehman resolution, Senate Resolution 105, 
and thus make it possible for the Senate to be the master of its own 
fate, on all occasions. Only thus can the Senate become in fact as 
well as in name, the greatest deliberative body in the world. Only 
thus can the Senate, in these days of crisis, place itself in position Lo 
serve and protect our country and the cause of freedom everywhere 

Senator Benron. | congratulate you on your paper, Mr. Engel 
Yours is an excellent statement. Your experience in this field is 
shown by your paper and your great care and effort in preparing it is 
also self-evident to this committee 

Mir. Encev. Thank you very much. 

Senator Bi NTON Thank Vou for COTInINe down from New York Lo 
bring’ us this Lestumony Loday a most notabl contribution t the 
testimony we are taking 

Mir. EnGev. Thank vou kindly 

Senator Brenron. Mr. Reuther, you may come forward. Please 
bring up any of your associates whom you wish to have sit here 
vou 


STATEMENT OF WALTER P. REUTHER, PRESIDENT AND DIRECTOR 
OF THE FAIR PRACTICES AND ANTIDISCRIMINATION DEPART- 
MENT, UNITED AUTOMOBILE, AIRCRAFT AND AGRICULTURAL 
IMPLEMENT WORKERS OF AMERICA 


Mr. Revurner. | appreciate the opportunity of appearing 
Senator BreNTOD | hye il vou have a remarkabl Statement | 
haven’t read it Your publicitv precedes vou 
Mr. Revruer. | hope vou will feel that way after vou have 
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can recognize its own problems and take aggressive, intelligent, con- 
structive steps to correct them. 

[ want to congratulate the members of your committee for making 
it possible for the public to participate in a discussion of the Senate 
rules. There may be some people who think that the rules of the 
Senate are the private property of the 96 people who make up the 
membership of that august body, but actually the rules of the Senate 
are just as important to the people of these United States as are the 
results of the work of the Senate in terms of specific legislation. 

Therefore, 1 appreciate this opportunity and I believe you are 
making an important contribution by affording the public an oppor- 
tunity to participate in these public hearings. 

Senator Benron. I think it is very commendable that you have, 
through your organization, prepared such a thorough brief, and I am 
sure it will prove a most notable contribution to our hearings. I know 
of course, of the long record of your organization in this field. Yours 
seems to be a more complete presentation by far than we have had 
brought to us before. IL hope you will pass along our thanks and 
congratulations to Mr. Rauh and Mr. Sifton, whose names I see on the 
cover of vour brief. 

Mr. Revurwer. I shall be happy to do that. 

Senator Benron. Do you intend to summarize your statement? 

Mr. Reurner. [am going to make a brief oral statement in which 
I will cover the high lights of our prepared statement, because | 
appreciate the time element here, and I don’t want to burden you. 

Senator Monroney. We don’t want to restrict your time. 

Senater Benron. Yes; we don’t want to push you in any way. 

Mr. Revuruer. I will move along. 

Senator Benron. You may cover everything and anything, 

Mir. Revruer. You will probably have questions. 

Senator Benron. Don’t think-—Senator Monror ley spoke up ahead 
of me——that in any wav we want to hold you back from presenting in 
full, personally this afternoon, everything you feel is relevant. 

Mr. Revruer. We have done the research that our brief indicates 
there because we alive that no single issue before the American 
people is of more fundamental importance than the question of what 
we can do to try to get the le cisls alive processes of this COURLrY back 
on the main track at a time when democracy is under this terribl 
srt 

You hear a great deal of talk about defending freedom, but unfor- 

tunately too often peop le are e just pli wing with pious slogans. This 
job of defending freedom in ‘the world is not an thing vou are going 
to win by eloquence. It is something vou are going to win by demon- 
trating In a practical way, day to day, in terms of people, in terms 
of basic human values, that democracy can be made to work. 

[ think that history--we didn’t choose this—history has made 
America the custodian of world freedom, because we are possessed 
of greater resources, greater productive power, and we have got a 
wonderful heritage upon which to base the use of these resources. 
For this reason it is that much more important that we do the right 
thine by ourselves and by the other people in the world, whose free- 
dom also depends upon our action. 

That is why we feel this matter of rule XXII is fundamental. 
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We believe American democracy is equal to the task and the 
challenge ahead. But we believe it is equal to that challenge only 
if American democracy is permitted to operate in terms of the basic 
eround rules that were worked out at the Constitutional Convention 
We believe that challenge can be met if American democracy is per 
mitted to function in terms of the basic concept of free government 
that was worked out by the men who sat both in the Constitutional 
Convention and the first Senate. More than 50 percent of the men 
who made up the membership of the first Umited States Senate were 
people who participated in framing the Constitution, they partici 
pated both in writing the basic ground rules and in the first session 
of the United States Senate in the translation of those eround rule 
into specific legislative machinery. 
We believe that 1f we can get back to those same fundamentals we 


will avoid permitting a selfish, bigoted minority to sueceed in then 
effort to block the normal operation of legislative processes, in which 
majority rule is the deciding factor. 

| had an opportunity of getting around the world. I was in Russia 


nd I was in Germany during the period Hitler was in power, and | 
KNOW that Hitler ana St lin ha ve expressed their complete conten pt 
for democracy, and American democracy in particular because 
(merican democracy is really the factor that will dec ide whether 


democracy 1s rong to survive in the world 
\s far as the average person Is concerne 1, their criticism has neve! 
been on a high and ideological or theoretical basis; it has alwavs 
been in these terms that democracy cannot deal with practical 
problems of a complex civilization and solve those problems in tern 
ay 


ve { > ‘ iL 
1? neeas oO ne avel 


U! { ris person 
That is the line that Hitler drove home and that is the line Stali 
ves home, the alleged inabilit of the democracies to meet these 
lex problems. Certainly rule NAIL, whieh permits a minority 
through the mechanism of the filibuster to bloek th by] v of tl 
ritv to take action on legislation that reflects the need of the 
people at a given time on an important prob . does exact] what 
Hitler and Stalin said would tal )| ( ler oul l of syste 
| ink th peopl | th Kremlin realize that th ( 
| think they at count on our beatme ou . lt think 
OW 
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Out of that kind of confusion and disruption and unstabilizine of 


economy of the world they hope to create the kind of basi 


rld problems and internal problems that they believe democrac\ 
icapable of dealing h effectively and quickly because o 
incapable of dealing with effectively and quickiv because ol 


nd of set-ups we have where a minority can block the will of the 
rity 
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I don’t know that the Kremlin does it, but I think if Joe Stalin and 
the men in the Politburo would sit down and list their major assets 
in this struggle agaist the free world, that the filibuster and the 
ability of a minority in the United States Senate to block the will of 
the majority would rank very high on their list of secret and effective 
weapous in the fight against democracy in the world. Obviously 
where a minority can block the will of the majority and that minority 
is wedded to opsolete concepts, it is also wedded to the advancement 
of special interests as opposed to the good of the whole people, Ob- 
viously such a minority can be a real threat to the functioning of our 
democratic processes. 

You may disagree with the men in the Kremlin, as we do most 
violently, but we cannot work on the basis that they are fools and do 
not understand the fundamental weaknesses within our system. 

Kor us to work on the assumption that they do not know that these 
weaknesses are there is to flirt with disaster. It is for that reason 
that we congratulate you for bringing this to the front and giving us 
a chance to discuss this matter. 

Senator Benton. It is only fair for me to Sa that it is the men who 
drew up these various resolutions who have brought this matter to 
the front Thev are the ones who have precipitated this hearing, 
and the Rules Committee is now holding hearmgs on the four reso- 
lutions 

Mr. Revruer. | think you are overly modest, Senator Benton. 

Rule XXII, in our opinion, is not only antidemocratic—I say that 
in a broad sense and not in the partisan sense-——but, our brief, based 
upon careful lecal research going back to the founding Convention, 
the first Constitutional Convention, the papers of Hamilton and 
Jefferson in that period when they were discussing these fundamental 
questions, our brief establishes conclusively that rule NAIL is clearly 
unconstitutional. A rule that permits the minority to block the will 
of the majority is not only contrary to the spirit of what the founding 
fathers intended, but is contrary to the letter of the Constitution, 


Senator Benton. Do you suggest any method to test its consti- 
tutionality? 

Mr. Revruer. [ will conclude my presentation with that. In 
our kind of society-—if we are going to maintain its freedom—we not 
only have to know what is wrong but we have to find practical ways 
of correcting What we think to be wrong. [have what I think are some 


verv down-to-earth, practh al suggestions with respect to hat aspect 
of our problem. 

senator Bi NTON Wi shall wel One them 

Mr. Revurner. The whole concept of our kind of democratic 
vovernment is based upon the belief that free men associated together 
have to work out certain baste ground rules to vrovern their relation- 
ships, and that in the econduet of the work of government there has to 
he provision to permit adequate debate, but having had adequate 
debate, there must be the abilitv of the majority to take action 
The only purpose of debate is to clarify issues, to bring to the fore all 
of the pertinent facts and data that ought to be considered when a 


decision 1s being made. When debate Is used Lo block action, then 
debate defeats the very purposes for which debate is instituted in the 
first place : Debate is instituted to wet intelligent action, not to bloek 
action 
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Senator Benron. Mr. Maslow this morning made clear that the 
purpose of the Senate isn’t to debate, that the debate is incidental, 
the purpose ts to act. 

Mr. REUTHER. It is the means to an end The end is to pass the 
cind of legislation needed to meet the needs of the people and the 
Nation at a given time. 

Now when the first Constitutional Convention was held. it was 
recognized if Vou read the papers of Hamilton and the men who 
really were the intellectual and spiritual fathers of the fundamental 
framework of our Constitution—that they wanted to get awav from 
the loose framework of the Confederation because it did not ‘permit 
the kind of speedy and effective action that was needed, action re 
q ured a two-thirds ratification on important issues, and that was 
unpractical 

Out of that experrence came the Constitution Qut of the C'on- 
stitution came the kind of set-up where the Senate, with the exception 
Ol five specific Items, Was bound by majority decision With respect 
to those five items, because they dealt with other values. they put a 
further burden upon the decision of the Senate and required two-thirds 
vote 

Senator Monroney. It didn’t provide majority decision, but did 
provide for two-thirds vote on five specifies 

Mr. Revuruer. That is right, but if you go back, as we have done 
as has Mr. Rauh who has done the basic research, you will find when 
these issues were being pounded out, 


tL was made clear they would 
maintain the two-thirds vote on the five issues—the overriding of the 
veto, the ratification of treaties, the expulsion from membership 


the Senate, the imitiation of constitutional amendments, and the im 


peachment proceedings—these actions would require two-thirds vot 
All other matters were by a simple majority, meluding calling for thi 
previous q IOSTLION. 

Now back home where | come from when we get into a parla 
mentary procedural matter, we always talk about moving the previ- 
Ous question to close debate Down here in the Senate you people 
have worked out over a period of time a more faney word for that, 
but fundamye ntally the whol argument about ecloture is the rivght LO 
close debate the rieht to terminate discussion, and the 1 oht to el 
the decks for legislative action 

Senator Benton. Mr. Epstein this morning, who was for 12 vears 


ort 


or general of New York, and who appeared as a witness opposing 
rule NXIIT, said that the fact that these five specie items were listed 
in the Constitution did not exclude the addition of others, and from 
this he seemed reluctantly to infer that rule NATIT is constitutional. 

Mr. Revrner. We disagree with that We think it 1s unconstitu- 
Lio] al and we base our whole approach 

Senator Benton. Senator Humphrey and Senator Lehman vester- 
lay testified along the same lines. They testified they think rule 
XXII is unconstitutional, The staff of the committee is looking into 
that and I’m sure will find your brief to be very helpful 

Nha ReurHeErR. If vou vO Mmto the kind of constitutional 1 iles that 


( 


democratic organizations adopt for themselves vou find they spell 
out the exceptions to the majority-rule question, and, with 


ception ot the things specifically outlined. evervthing else iT De 


ecided by a simple majority 
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Now if at a later date they find that the list they had does not in- 
clude certain things that ought to be included by two-thirds vote, 
then they go about through the processes of changing the Constitution 
to include those, but the Senate has no right by the adoption of rules 
to write into the Constitution matters which are unconstitutional. 

The Senate must operate within the broad framework of the Con- 
stitution. The rules of the Senate are drawn up for the purpose of 
expediting and facilitating the work of the Senate, but the Senate 
must, of necessity, operate within the broad framework of the Con- 
stitution. It is our contention, based upon the legal research which 
we have done, that rule XXII is contrary to the Constitution and 
therefore is unconstitutional. 

Now there are two phases of this problem, as we understand it. 

Senator Benton. If your thesis could be demonstrated mani- 
festly, it would be a great contribution. 

Mr. Revruer. I think we do that in our brief. If you will study 
it, if there is any further information you would like, based upon our 
research, we would be most happy to furnish it. 

There are two phases of the problem as we understand it. There 
is the question of the rule itself, the two-thirds requirement. We say 
that is unconstitutional. Whether you talk about the one count of 
two-thirds or the other, we think that is a very academic distinction. 

Really as a practical matter the so-called constitutional two-thirds 
and the other kind of two-thirds, they are both unconstitutional accord- 
ing to our basic research. 

Then there is the second aspect of rule XXII, which commits future 
bodies—the Eighty-third, the Eighty-fourth, right down the road 
to the rules, excepting they may be modified by common consent, by 
unanimous consent. 

Now we say that is also contrary to the Constitution and therefore is 
unconstitutional. 

Senator Monroney. Do you mean, Mr. Reuther, that the Senate 
as a continuing body could not have its rules continued unless amended 
by a subsequent Senate or are you complaining that the way rule 
XXII now stands makes it impossible of amendment because cloture 
will not lie against it? 

Mr. Revuruer. It is our contention that the Senate is not a con- 
tinuing body and therefore the Eighty-second, the Senate that sits 
as part of the Eighty-second Congress cannot adopt a set of rules which 
binds future Senate bodies, because if the EKighty-second session of the 
Senate can adopt a set of rules that go on in perpetuity, it means that 
they are exercising an authority which they deny to a future Senate, 
and they can’t do that. 

Senator Monronry. The opportunity is not denied if the Senate 
wants to take action, excepting as rule XXII now applies. 

Mr. Reurner. I know, but the point is when the Senate convenes 
on the first day of its session, which would be January 1953, for the 
next one, that Senate may choose to follow rules and precedents 
established by earlier bodies, but that is a matter of choice. That is 
not a matter of law or Constitution. 

When the Senate meets, it has the power to establish a set of rules 
within the framework of the Constitution to govern and expedite its 
functioning and its work. It is not bound, the Eighty-second Senate, 
the Senate that makes up half of the Eighty-second Congress, cannot 


LIMITATION ON DEBATE IN THE SENATI 131 
legislate in terms of a set of rules and bind a future Senate body by 
those rules, because the rules are not the end They are the means to 
the end. The end is legislation. That is the purpose of the S hate, 
lt was created to legislate, to act. 

Now the rules are there merely as the tools, the means by which 
the Senate tries to act and legislate. Now uf you legislate tomorrow 
and you pass a bill unanimously in the Senate, if that is not acted 
upon by the House and becomes the law of the land by the other sleps 
being taken by the executive branch of the Government, then in 
January of 1953, when a new Senate has convened, vou have to start 
I] over again 


Now if there was continuity, why do you have to do it all over 
wai? 

Senator Monronery. One of the reasons is that the House is not a 
continuing body and it expires automatically with the death of the 
Kighty-second Congress 

Mr. Reuruer. So does the Senate constitutionally 

Senator Monroney. The rules of the House have to be adopted 


every 2 Vvears. There is ILO Speaker, there Is ho ofhicer yf the House 


to organize. It is organized by the Clerk of the House as an em- 
plovee. They start brand new. 

But the Senate, according to all of the past experience-——and I don’t 
know the law on that—has been continuing. 

Mr. Revurner. According to precedent, which has been acquiesced 
in. Now you may choose to follow precedent, but there is a funda- 
mental difference between your willingness to follow precedent and 
the constitutional compulsion. 


We are not raising vour right to choose to follow precedent We 
are raising the question of constitutionality. Are you compelled? 
\ccording to our research, vou are not. Because if you are elected as 


a Member of the EKighty-second Senate, don’t you have as much right 

as an earlier Senator representing vour State, as a part of the total 

representation of the Senate, to formulate the rules that will govern 

your term in office, the same as the Senator who served in your spot 
the previous Senate? 

At the pot where you accept the fact that an earher senator, 
occupviIng exactly the same position you occupy, elected under ex- 
actly the same constitutional provisions, by the same people at the 
point where you say that a fellow who served there 12 vears ago had a 
right to exercise authority and powers as a Senator from your State 
that you do not have—at that point you are saying he had different 
status than you have. He had exactly the same status. 

Now if you choose to follow his precedent, one might question your 

idgment, but we could not argue that you have no right to do that; 
at the point where the other fellow who served 12 years ago said, 
‘No, you can’t do anything about it, even if you choose to,’ at that 
int he is saying you have less constitutional status than he had 12 


wars Avo, 

On the face of it that can’t stand up. Every Senate when it con- 

nes in the first day and first hour of its session, the first day, has 
exactly the same status under the Constitution—forget about the 
rules. forget about precedent—-under the Constitution, the basic 
round rules that vou have and that the Eighty-second Senate had, 
hat the Right y-third next January will have, the Eighty-fourth and 
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the Eighty-fifth, and down through history will have—exactly the same 
status as did the first session of the Senate back immediate ‘ly following 
the Constitutional Convention. 

Now you see what happens in America is that we begin to spin 
folklore around our institutions. Because it conveniently serves the 
purpose of those people who want to contiuue our mistakes, they can 
conveniently hide behind that folklore. 

There is nothing in the Senate that makes it a continuing body, 
because if it were the Constitution would have provided for that. 
Precedent is not a substitute for constitutionality. 

We maintain that, when the Senate meets, it has a right to adopt 
its rules as it sees the need for rules to facilitate and expedite its work. 
If a future Senate believes that an earlier Senate adopted a satis- 
factory set of rules and it chooses to accept those rules, it has the right, 
providing none of the rules is unconstitutional. Rule XXIT is un- 
constitutional, based upon our research. 

It goes right back to where we started. You have to LO back and 
touch the basic principles that were worked out in the Constitutional 
Convention, and which were applied for the first time in the First 
Senate. This question of the ability of the minority to block the 
will of the majority through the filibuster, through the exercise of 
their advantages under rule XXIT is, as the previous speakers aid 
here today, more serious today than it was in the period when the 
world was much different than it is today. 

We are livi ing in a period where time and space have been telescoped, 
where the world is a very small place, and where a matter of hours 
sometimes in terms of atomic power and jet propulsion can mean the 
difference between survival and chaos. That means that we cannot 
meet the threat of totalitarianism, where they have got just a dozen 
men making a decision, if a minority can block the normal processes 
that democracy depends upon. That is ‘oat we believe that we have 
got to recognize that in a period of jet propulsion and atomic power, 
these delays that block and impede the normal operation of the 
democratic processes are not only undemocratic, not only inconvenient, 
but are seriously threatening our whole future and the ability of our 
free institutions to survive in this critical period of world history. 

We believe adequate debate should be assured to permit a clash of 
ideas. One Senator believes in a bill, that it ought to be this way, 
another one has a pomt of view to the contrary. There ought to be 
and there must be adequate time to permit a clash of ideas; but the 
filibuster is not a clash of ideas. 

The filibuster is a technique clesigened to impede the legislative 
processes, not to facilitate them. It is not a technique to make 
possible a clash of positive leadership, positive ideas; it is an attempt 
on a negative basis to block legislation because of narrow special! 
interests. We believe that it is possible to have full debate and still 
protect the right of the majority to act. 

I think everybody will agree that the right to debate is a funda- 
mental democratic right. But at the point where evervone has had 
an opportunity to exercise in the full sense that democratic right, to 
develop pertinent data and argument, so that the legislative decision 
that will be made ultimately can be made in the face of all the facts, 
with the best information available and in everyone’s possession, aftet 
that function has been performed and that democratic right of ade- 
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quate debate has been met, at that point there comes into being a 

rieht that has higher status than the question of the right of full 
debate, and that is the right ef the majority to act 

Since the action is the end product of debate and without aetion 

debate is meaningless, simply an academic process, we have got te 

brine into what I call moral balance these two fundamental democratic 

hts: the right of adequate debate, which is very fundamental, a 


verv fundamental right which we have to proteet, and the bicher 
right, the right of the majority to translate its will into specific legis- 
lative action once evervone has exercised his right of full debate 
Now at the pomt where the exercise of the first right prevents the 
majority from exercising the higher right, the right to act, at that 
pout certamly vou have VOL tO block the abust ~ of the filibuste I 
| think the founding’ fathers understood that Thev had just come 
out of a revolution of which these fundamental concepts were the 
ore They were the spiritual core of the struggle against Great 
: Britam They pounded these thines out Nobody could say that 
they didn’t understand the sanetity and the importance of free 
| lebate. They had just come through a struggle where they couldn't 
exercise these thine's iD the sense that thes wanted to, and beeause of 
that thev fought a revolution; and vet they understood that the un- 
| bridled use of unlimited debate would destroy a more fundamental 


right, the right of the majority to act, which of necessity had to be 
the end product of debate 

That is the fundamental issue involved here—bringine into moral 
balance the exercise of the neht to debate adequately a clven law 
put to be certain that the exercise of that rieht of Iree debate does 
not preclude or block the exercise of the more fundamental right 
the right to act That is fundamentally what this Is about. 

We SHv. wheneve! ad MUO by the abuse Ol the first richt ean 
lock the majority’s exercise of the second right, that that is uncon- 


titutional. because the senate Was not created 1h order to have 


debating society We could have established debating societies 1 
everv university in America. ‘The Senate was created as one branch 
of Government so that there would he orderly machinery bv which 
the people through then chosen representatives could lec] late LO 
meet their problems. That is whv it was created 

Whenever a rule in the Senate blocks the ability of the majority 
0 translate its responsibilities into action, certainly the thine that 
locks operation is unconstitutional Not only in letter but in 
pirit As 1 said earlier, the rules are the means to the end They 

e the tools vou work with The end is the le cislation 


Now when the Mighty third C‘ongress comes into bee, the 
Kichtv-third Congress and the senate meet over in the Capitol 

ey can change every law passed by the Eighty-second Congress: 
an’t they, by majority action? 

Now, if legislation is the end product of our democratic processes 
hh this Case and the rules are merely the means by which we ae hieve 
the end, how can vou logically say that, if vou can change legislation 
1)\ amendment or repeal by majorit V vote, vou can't change the rule Ss 
excepting by the other provisions as stated in 

senator \IONRONEY You ean change the rules by majority vote 
It is the fact that a filibuster, once started, may prevent vou from 
retting to the majority vote 
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Mr. Revurner. I am talking about a practical matter, and that is 
what counts, because you are not going to be able to build theo- 
retical and hypothetical barricades against the march of communism 
in the world; vou are going to build practical barricades; you are 
going to have to make democracy work not just in theory but in 
practice. 

In practice, the rule, rule XXII specifically, permits ,a minority to 
filibuster any effort to change that rule. That is why you are 
having hearings. If that weren’t so, you wouldn’t be here and 
neither would I. 

As a practical matter, the minority can dictate the rules and block 
the majority from acting. So, we look at it just exactly in these 
terms. I think that no single issue in the free world aroused as 
many people and made them as bitter against the Russians as the 
abuse of the veto in the sessions of the United Nations. Dav after 
day, when the free world attempted to move to meet some problem 
on a rational, constructive basis, Gromyko or Vishinskv were there 
exercising the power of the veto, creating confusion, dissension, to 
try to break down the democratic processes of the United Nations 
by the arbitrary exercise of their veto, the minority moving to block 
the will of the majority. 

As far as we are concerned, we see no fundamental difference in 
terms of the values that we are defending in the world between what 
Gromvko did and what some of the Dixiecrats are doing when they 
talk about civil rights. It is the same principle. It is the minority 
exercising the veto whereby they block the will of the majority. 

We believe that we just can’t live with this: That in terms of the 
basic struggle in the world to try to win allies to our side we must 
remember that the great majority of the people in the world are not 
Caucasian; they are people of dark skins. We know that the fili- 
buster and the rule by minority in the Senate is aimed primarily at 
civil-rights legisfation—FEPC, anti-lyneh legislation, poll-tax legis- 
lation—we know fundamentally that is what it is about. 

We believe, as long as that minority can block the will of the major- 
ity to deal with fundamental civil-rights problems—fair-employvment- 
practice legislation, anti-poll-tax legislation, and the other things 
that minority is giving the Communist forces in the world a tre- 
mendous advantage which they will use in those areas of the world 
where people of dark skin make up the overwhelming population, and 
they are doing it. 

ag" get the recording—and I know Senator Benton is very familiar 
with it—of the propaganda they pour out of Moscow into Asia, ex- 
posing ‘the lack of civil rights, the double standard of citizenship. 

As far as we are concerned, this is not only a matter of moral 
standards. We think it is morally wrong to have two sets of standards, 
one if your skin is white, another if vou are dark. We think that is 
morally wrong and that a free democratic people should abolish that. 

But, on top of that, it is economically stupid. We are not per- 
mitting Negro people and minorities generally to participate in our 
mobilization effort. I mean, they have a tremendous contribution to 
make. But because we discriminate at the hiring gate, because we 
don’t have a Fair-Employment-Practices Code, millions of Negroes 
are denied their opportunity not only to earn a living, which thev are 
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entitled to, but to make their maximum contribution in the mobiliza- 
tion effort. 

I know this. Our union has done a great deal, and we are proud of 
the fact that we have made an important contribution in this struggle 
to get one standard of citizenship in America on the economie front 
and the political front and every other front. We can do a good job 
in the plant after a worker is employed, but we can’t control the policy 
at the hiring gate. After they hire a person we can insist that every- 
body get a square deal, and that there be no discrimination, and we 
do that quite effectively; but the discrimination takes place at the 
hiring gate. That is before we have any jurisdiction over the matter. 

| think we have had a classic example of the kind of tremendous 
contribution that Negro people and other minority groups can make 
in this effort of ours. By the way, I am sure that every Brooklyn 
Dodger fan will quite agree that Jackie Robinson the other day in 
the fourteenth inning made an important contribution 

Senator Mlonroney. He got one today; didn’t he? 

Mr. Revutruer. | don’t know about today, but that home run the 
other day was an important contribution. 

That is what is involved here. There are millions of Jackie Robin- 
sons in America who can make contributions in all kinds of fields, 
and they are being denied that opportunity in America simply because 
we are tolerating double standards of citizenship, and we are tolerating 
those not because the majority of the American people believe in them, 
not because the majority of the people in the Senate agree with that, 
but because under rule XXII that minority, wedded to bigotry and 
narrow selfish special interests, have got the tools with which to 
block the ability of the majority to act. 

We have here not only a matter of morality, but also a matter of 
sound economics, to find a wav to permit these people to make their 
contribution in this mobilization effort. When a Negro goes to 
Korea to defend democracy, it takes more courage than when a 
person with a white skin goes, because at least the person with white 
skin goes into Korea to give his life in defense of democracy and he 
Is vetting the benefits of it, but Negroes are giving their lives in 
Korea in defense of democracy at a time when they are denied the 
full benefits of democratic citizenship. 

Yet, when they are killed, thev are just as dead as a white man. 
The bullets that the North Korean Communists shoot at them are 
not discriminating They don’t miss you if you are black and hit 
vou if vou are white. 

Yet, we are asking these people to go and fight in defense of freedom 
and democracy while they are denied the privileges of the system they 
are asked to defend. 

[ say that is morally wrong, and it continues because rule XXII 
permits a minoritv of Senators to block civil-rights legislation 

What is true of civil rights, which is the crux of the problem, is 
true of other legisiation, as the previous witness indicated. The 
filibuster and the threat of the filibuster is a demoralizing influence 
In our legislative process because, if a man comes up with a bill that 
meets the needs of our Nation and the groups that filibuster or threaten 
to filibuster let it be known that they will filibuster that bill to death, 
then what happens? They begin to water down the bill; they begin 
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to take its teeth out. They begin to weaken it, until the filibusterers 
or the potential filibusterers have been appeased. 

At that point you haven’t got the law we needed. You have got 
something that is just a ghost of the law we needed. Therefore, vou 
cannot measure the disastrous effect of the filibuster just in terms of 
specific filibusters. The threat of the filibuster is just as destructive 
to the democratic processes as is the filibuster, because thev threaten 
you, and so people face the facts of life and they sav, ‘Well, this 
doesn’t have a ghost of a chance; we won't even get it out of com 
mittee.” So, they prune it a little bit here and water it down here 
and pull the teeth out over here, and the bovs who threaten the 
filibuster say, ‘‘We will take that,’”’ but vou will never recognize it as 
the same piece of legislation the fellow started out with. 

We all know what happened when the troops-for-Europe bill was 


pending. It was kicked around and kicked around. We can’t really 
know——we may never know—what the delay cost us in terms of basic 
strategy of the Kremlin. We can’t know that But we know that at 
that time, when the free world should have moved decisively, we had 


to uppease and appease and appease and appease. That is what 
happens 
Senator Monroney. We didn’t have any filibuster in that case. 
Mir. Revruer. There was no filibuster, but it is this threat. 


Senator Monroney. | don’t think there was even a threat. It was 
a matter of votes ina closely divided Senate. You are always going 
to have that Legislation is a compromise 

Mr. Revruer. Over a period of time we have developed a kind 
of behavior because these threats are there It may be a conscious 
process; it may be an unconscious process People say you have got 
to be practical. Shave down your idealism You ean dilute that, 


but vou have got to be practical, and these DOVS are powerful over 
there, and they ean talk us to death 

If we can’t meet that problem, I say that we are in troub! It is 
our opinion that the constitutional convention clearly understood 
the needs and spelled out those needs and that, with the exception of 
those five items, everything else is on the basis of a simple majority 

[ could take a lot of your time and go into details, repeat many of 
the things the previous witness said about the kind of situation we 
have got, and so forth, and give you details about some of the laws 
we think were influenced by this minority that can block the will of 
the majority. 

The Important thing is what can we do to tree our ft cvislative process 
of this paralyzing control by the minority? What can we do to get 
out of this dead-end filibuster alley that we are in and get back on the 
main highway, get the job done that must be done if we are going to 
preserve the free world? 

We have a very simple suggestion to make about this matter. There 
are a number of possible approaches Some have been suggested here: 
some have not been heard as yet, and which we would like to propose 


now for your consideration 

There is the one approach which says that we ought to outfilibuster 
the filibusterers. In other words, we have a war of exhaustion and 
those people who are in the majority, who are against the minority, 
will just outtalk and outstay the minority and you will have a contest 


1 


of exhaustion and finally under this theory righteousness will conquer 
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evil and a Senator in shining armor will be standing there with all th 
filibusterers lying Hrouna exhausted, ahd he will carry the day 
That is a ve ry noble point Ot view 
Senator Benton. | don’t think we have much hope for th; 
\ir. RevuTHER You ai not looking forward to that KInd OL @} 


ance contest 

Senator Benron. | haven't had much hope for achieving the sol 
tion to this problem through that approach which is bee - rest ¢ 
LO Is On several OCCASLONS though | contimue te thy nl about :) : 
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Now, when the Senate meets in January 1953, a Senator can stand 
up and say, “Mr. Chairman, I would like to submit the following set 
of rules for adoption to govern the work and the proceedings of this 
body.’ 

Now, at that point he will be challenged. He will be challenged by 
the minority, who will seek to defend their entenched position behind 
rule XXII. At that point the chairman, under parliamentary pro- 
cedure, must make a rule. He has to rule that the new rules as pro- 
posed are in order or he has to rule that they are not in order. He has 
to make one of those two rulings. 

When he makes the ruling, as he must, there has to be a vote, and 
there cannot be debate on an appeal. He makes his ruling. If he 
rules that the new set of rules are out of order because the Senate 
is bound by a previous set of rules, then the people who believe in the 
new set of rules challenge that ruling and you then have a simple 
majority vote on sustaming the Chair. 

Senator Benton. We do have debate on such appeals, Mr. St. Claire 
Says. 

Mr. Revuruer. You only have debate between the person who 
challenges and the chairman. They each have an equal amount of 
time. The body has the right to set that amount of time. You 
are now talking about parlhamentary procedure, the basic ground 
rules. The person challenging the Chair has an equal amount of 
time with the Chair, the body can regulate that. The vote on sus- 
taining or not sustaining the Chair is not subject to general debate, 
and it is decided by a simple majority of the body. 

Now, if the Chair rules that the new set of rules is out of order, 
then the people who believe in majority vote to close debate challenge 
the rule and by majority vote they can reverse the Chair. If the 
Chair rules that the new set of rules are in order and he is challenged 
by the minority, then the majority sustains the Chair by a majority 
vote. Having sustained the Chair if he rules ia favor of the majority 
p-sition, or having reversed the Chair if he rules contrary to the major- 
itv position, the Senate by a simple majority vote can establish the 
ruling that rules are in order and then by a majority vote they adopt 
the rules and that is the end of it. 

The people who want to challenge the constitutionality of the new 
rule can have an opportunity to do so. Upon the passage of such a 
simple set of rules that provide majority vote to close debate, the 
Senate then can proceed to enact ci whey Ape legislation, because we 


understand that a majority of the people are committed to that in 
both major parties; im their platforms they are morally and politically 
and organizationally committed to that program. The Senate can 
adopt it; the House can adopt it. The President can sign the bill 


and then let the minority challenge the constitutionality of that, based 
upon a contention that it was passed under a set of rules that, it will 
be alleged by the minority, were unconstitutional, 

They will have their chance 

The simple facts of life are ‘that when you discard the myth that 
the Senate is a continuous body, which is a myth—yjust part of 
folklore that it is convenient to have around because it serves the 
purposes of the minority—-the Senate, when it convenes, is a new body. 
Every Senator in that body, even though there is only one new Senator 
including that one new Senator, has exactly the same status that any 
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Senator who ever served, starting with the Members of the first 
Senate. ‘To say that he is bound by a set of rules established by an 
earlier Senate is to attempt to deny him the same prerogatives and 
the same constitutional status that an earlier Senate had when it 
exercised the right to make the rules that, it may be claimed, bind 
him 

It Is inconceivable that a Senator elected to the elghtv-third senate 
cannot exercise every prerogative that a Senator elected to an earhel 


Senate exercised. It 1s inconceivable and completely contrary to the 
whole concept of the status and the constitutional basis upon which 
he Senate operates If this 1s held to be true. as We contend itis. vo i 


destrov the myth of continuity and the Senate then is free to adopt 
ts set of rules; it starts out from scratch 
There are no rules; there are no precedents except those vou want to 


accept voluntarily, and the Senate convenes under the simple rules of 
parliamentary procedure—the first order of business; credentials of 
the new Senators are presented and they are installed; the second 
order of business IS the nhatter of the hew rules 

Anv Senator can 
hair immediately has a decision to make. He has to rule “yes’’ o1 


vet up and Say, os) present these rules.’’ and the 


“no 

Senator Monroney. Why, Mr. Reuther, if the Constitution pro- 
vided for 2-vear terms in the House, so that evervbodvy’s term expired 
and is brand-new, did they provide that we would always have LWOo- 
thirds of the senators on hand as a continuing bod t Wasn't that 
the theory of the Constitution for the United States Senate: that it 


} 


was to be one continuing bodv and the House would be the one that 


ould be close to the people and subject to turn-over everv < Ve 3 
Senator Bi NTON., Where ad Cs the phrase ‘continuing DOUY orig- 
ate that Vou SAV Is folklore? Where did li originate? | Wo id 
ike to know and it may have a bearing het 
Nii Ret PHER | don’t know where it bevan but il cd yesh ‘ome 
it of the pot that vou make, Senator It came out of thi vhol 
‘tl The problem the had to reeoneile was a matter of funda 
ental importance—and we still haven’t reconciled it comple 
vhole question ot State rl rhits In the creation of the S rent 
vhich each State, regardless of size ot population, vot tne same 
sentation and in which ther was a different period of | 
e. there was a concession to the States’ rights people because tl 
d that if vou permitted representation to be by direct rey 
nn. based upon the shift in population, that the might finally find 
ise they were agricultural in nature and the New England States 
] { l hig! 


beginning to build up in term of ind istry and hicher eons itra- 
Is f population, that they would los protection 1 terms of wl 
considered LO be stat  rlo { mda otates prerogatives That 
the concept 
Senator \Ilonroney. [ agree with 


» vou on the numerical thu 
was the 6-vear term in there? Was it part of 1 


{ ) 
\Ir. Revruyer. That was to get this thing so that 1t was a who 

approach; that the Senate was not a direct representa 0 
fleeting the actual population, et cetera, and then they had it ro 
edd to give stability but at no time and we have dug int » this 
time did they rel into this idea that the Senate was a cot 
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body while the House of Representatives was something for 2 years 
and then went out of existence and a new body came into being. 

Senator Benron. May it not be perfectly valid to say a body can 
have continuity of experience and membership without being a 
continuing body? 

Mr. Revuruer. | agree 

Senator Benton. But the values in continuity of experience of the 
membership in the House, through the reelection of the same Members 
who always come back—or almost always 

Mr. Revrner. That plus the fact that obviously if a legislative 
body is doing a good job and is meeting the needs of the country 

senator BENTON. It seems to me a body doesn’t have to be 2 
continuing body to have continuity. 

Mr. Revuruer. Of course, it doesn’t. Continuity means that we 
continue to carry out a fundamental approach to basic problems. 
Now, it doesn’t mean that the personnel is continuous. It doesn’t 
mean that the rules are continuous. 

Otherwise, you see, vou can argue that a fellow who got into the 
thing after the game started never really would have any right to 
change the basic rules 

Senator Benron. | hope your staff will run down the phrase 
‘continuing body.” 

Senator Monroney. | am inclined to think it is more than folklore. 

Senator Benron. | assume you are right, but that is the inquiry 
| would like to see pursued further 

Mir. Revruer. We will try to find out the constitutional basis; and, 
after all, that is where it has to be. Precedent-— you can’t go into the 
supreme C‘ourt and say this is precedent The precedent has to be 
based upon law. 

If the original act, which became the precedent, were based upon 
law, then vou can build soundly on that; but, if it were just something 
that people were doing just because they did it for a long time, tt 

{ was wrong to start with. 


doesn’t make it rght if 1 
Senator MIONRON} l was wondering if the period of the early 
history, where so many members of the ¢ onstitutional Convention 


were serving in the Senate, 1f in your research you found the rules 
were adopted brand new every session 

Mir. Revruer. The point is that, supposing in the judgment of the 
sessions of the Senate that followed, the original set of rules met then 


needs; they didn’t change them. It did not preclude the right to 


m 
Senator Monroney. The House itself may go along, and has for a 
great many vears, without changing its rules; but, every time the 
House is sworn in, the first order of business is the adoption of the 


rules. Usually they pull out the old ones from their pockets and vote 
them through 

Mr. Revurner. The point is that that just happeus to be the way 
thev have been dome it You have been doing it differently, but 
that doesn’t mean constitutionally they do it that way because thes 
are compelled to do so. 

Senator MonrRoNEY. It is a most interesting point, but the question 
is if the 6-vear term didn’t have in itself implications that the Senate 


Was a continuing body and its rules were to be changed 


Senator Benron. If vou find that the majority in 1792 did readopt 


the rules, but at some point along the way this habit was changed, tt 


V 


V 
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Senator Monroney. You are right on the House, because it is 
not a continuing body, but on the Senate it is considered to be a 
continuing body. 

Mr. Revutuer. On the opening day I maintain that, based upon 
the check that we have made with respect to the Constitution and 
basic parliamentary procedure, a set of rules can be submitted as the 
second order of business, the first being installation of new Members 
and that the Chair can make a ruling 

Senator Benron. Are you suggesting that on the stre — of your 
testimony somebody try that approach in January 195: 

Mr. Reuruer. That is the general idea behind our cciciaecitiniliiy 

Senator Benton. We'd better first find out who will be here. 

Mr. Revruer. [t would be an interesting thing, you see, becausi 
at that point, if the Chair rules, there is a ruling before the Senate 
and, therefore, the motion to submit this new set of rules is in order 
and if that were challenged 

Senator Benron. No place to recommit to. 

Mr. Revruer. That is right. You have no rules. He rules it is 
in order, and the minority challenges it. The majority upholds his 
uling; or, if he rules it was not in order, the majority challenges him 
and thev reverse his ruling by majority vote 

You tell me where we are at that point. 

Now, at that point the majority has made a ruling. They have 
substituted their decision for the Chair if they reverse him, or they 


have uvheld him if he rules in their favor. At that point every 
parliamentary book we have been able to find says that the majority 
has a right to sav what is in order and what is not in order. We hop: 


that somebody will trv that come January 

Senator Benron. Do you expect to make at least one convert to 
your suggested approach? 

Mr. Revurser. That is a beginning, Senator Benton. We have 
one other variation of that same idea, which would permit this test to 
be made even before January 1953. It could be argued that we can’t 
wait until January 1953 If this committee reported out a bill, a rule 
that provided for a ae v vote to close debate, and vou moved, a 
member of this committee or a member of the Senate moved on thi 
Senate floor that the Senate act upon this new rule that vou reportes 
out and the statement were made that this rule is submitted becauss 
rule XXII is unconstitutional and therefore since it is unconstitu 
tional it does not exist as a binding and effective rule with respect to 
the work of the Senate now at that point vou would have a situation 
not comparable in detail but having some of the same elements yor 
would have in January 1953 

The Chair then would have to rule, whether or not the rule being 
favorably recommended by you, providing for majority vote to clos 
debate, was in order. In other words, he has a procedural ruling 
to make. 

In a normal parliamentary procedure—and I say this not knowin, 
all the devious means by which democracy is strangled in the United 
States Senate—in an ordinarv parliamentary body, where the rule 
that govern the work of that body were set up to expedite democracy, 
and make it work, not to make it impossible to work, when there is a 
procedural ruling, that ruling must be made before any other matte: 
can he considered by the body. 
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You can amend the motion, but a procedural motion. such as 
whether it is in order or out of order, has got to be made. You 
cannot refer something that is out of order because if it is out of order 
it can’t be referred. So that the Chair has to declare whether it is in 
order or out of order. 

If he declares it in order, then it is before the hody Then the 
body can dispose of it. It can refer it to a committee, it can vote it up 
or vote it down, but it must know whether the subject matter is in 
order before it can refer it or before it can act upon i That is the 
normal rule that governs parliamentary bodies. That is based upon a 
check of Roberts Rules of Order and all these other basic cuides to 
parliamentary procedures. 

Now if your committee reported this out and moved to act, moved 
to take action on your committee report, which would provide for a 

ile that the majorivy could close debate, on the ground that ru 

was unconstitutional and therefore was not binding upon the Senate. 
that would provoke a procedural decision on whether your committes 
report was in order or not. At that point if the Chair ruled that vou 
were in order and the minority challenged that ruling, vou would cet 
that decision again by majority vote, because sustaining the Chair is a 
matter of majority vote, or overriding the Chair is a matter of ma- 
iority vote. 

So at that point you get essentially the elements of the situation 
you would have in January 19538, qualified by these peculiar rules 
that are best known to you people in the Senate [It seems to me that 
this sort of test has to be made for these reasons We mav as well 
face the facts, they may be unpleasant facts, but democracy and 
freedom in the world are going to survive only if we who are trving 
to defend them have got enough courage to face and remedy our own 
weaknesses and shortcomings 

These facts are unpleasant facts. We have got to face up to this 
and we have to let the American people know we have in many ways 


many respects, legislation by minority rule 


The quicker we make this test, the quicker we will get a final 
nswer from the people who have the ultimate power in America 
| think the public in America is under the general impression, gett 


from their basie historv and basic background in American Gov 

el that vou elect 96 Senators and the Members of the House « 
; \ 

hepresentatives, they come down here. and if a fellow has a bil 


} 


| ‘ 4 4 
yworel | 


. rad, or indifferent ne can ( n vote on il he 1 vO 
majority either votes it up or down 

If they knew how under this intricate machinery and red tape a 
nority can control the destiny of our legislative machinery and can 


wk the will of the majoritv—if they knew that, if this fight wer 

ade between now and election, you would see some change in this 
ng But the peopl don’t know these thin 

Are we afraid to disillusion them about how wonderful our s) 

don’t think that is it | think we hesitate to make this fight Wi 
ivs hope there will be some easy way to do it ‘here are no 

ys 


Senatol \IONRONEY Don't vou thinl they are prettv tamiliat 


{*] » 
hlibuster: 


Mir. Reurwer. No: they know about it when it is up, but they 


{ really know how bad it is When the American peop! 
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mad, they always do something. They don’t know enough about this 
be mad, in my opinion 

Senator Monroney. You may be right, but I think they know a 
good deal about the filibuster. 

Senator Benron. | think the people of Connecticut probably think 
their Senators have just as much authority in the Senate as the two 
Senators from Georgia. 

Senator Monroney. If you choose to talk a bill they are interested 
in to death, you have that same right. It is not just inherent in one 
group 

Mr. Reurwer. I think that the people know about the filibuster in 
a general sense, they know fellows get up and read books and comi 
papers and anything just to kill time to try to wear the other guy 
down and block his point of view from being carried, so that thei 


Lo 


point of lew can be prover ted; but I do not believe they know how 
sinister this thing is, how it really works in the cloakrooms, in thi 


} j 
DvAcCK TOOTS 


I sav that if this Government by minority were really laid befor 


the American people, I believe you could get them moving. And | 
think vou could get them willing to do something about it at th 
ballot DOX ber wus¢ that s whi 1" thy powell in un free country rests 
[t rests ultimately in the hands of the people It is the responsibilit, 
Ol a people who have a consciousness to go out and really Carry this 
hight 

[{ VOU lLoOoK this In to the Senate floor and vou made these fiohts 
it Wo il l ( part Of this ead ational process ol vetting people LO know 
what the facts of life al In terms of then roverhment, what then 
problems are, What the difficulties are, and what we can do to ove 
mie them 

| don see how we can fight totalitarianism in the world and tol 
rate government by minoritv and tillbuster at home If we fieht 
O anism in the world and tolerate government by minorit) 
through filibustering at home, what we are doing is just being hypo 
critical to ourselves: we are not fooling the rest of the world. Wr 
are not fooling them. They know these things. We are just permit 

mwa continuation OL a silLuatlon that play airectly into our enemles 
ha 

We beli ve that | the American people are given thre facts and Wi 


really have an all-out fight, we Cah gel the people LO support thos 


elements in our Government who are genuinely and sincerely trying 
to work this out and establish the kind of democratic procedures that 
elieve the Founding Fathers intended when they worked out the 
basic provisions of our Constitution 

penator BENTON Even if we vot completely rid of the filibuster 
the Senate w ruld still have the very powerl il eXtra influence In the 
hands of the Southern Senators because of the semlority system 


Thus it isn’t that you are trying, In getting rid of the filibuster com 
pletely o do away with tl 


. the entire system, the seniority system. Thi 
habit of the Northern States is to turn their Senators in and ou 
‘ather re cularly, in contrast to the habit of the Southern States, and 
this gives to the Southern States an enormous advantage in thi 
Senate, even without the filibuster. 

Mr. Reurver. That has nothing to do with the question of Senate 


ruk S. Thi quest ion of se niorit vy on the Senate committees is a matte! 
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that Senate, by a simple majority vote you could call the previous 
question. That is what they called it then. They were old-fashioned 
then. They called it the pre vious question. 

You report out such a rule. You call for its consideration on the 
floor, and you state that rule XXII as adopted by the Senate is 
unconstitutional and therefore is nonexistent reer if it is uncon- 
stitutional, it cannot bind the Senate, and if it is unconstitutional, 
there is no rule; therefore you submit this as a ake because there is 
no rule on this matter. 

Now at that point the Chair has got to rule it in order or out of 
order. 

Senator Monroney. | don’t follow you. I don’t think the 
Chair 

Mr. Reuruer. It is either before the body or it isn’t. 

Senator Monroney. | don’t think the chairman of the committee 
or any Member simply stating that a bill is unconstitutional or that 
a resolution is unconstitutional—I do not believe that statement is 
binding because | don’t think the Congress is empowered to test the 
constitutionality. 

Mr. Reurner. | know 

Senator Monroney. It is a matter of argument on the floor. 

Mr. Revuruer. But the point is that if the Chair has a procedural 
matter before him, he has to make a disposition of that procedure. 
He can’t say, “This is embarrassing, | wish vou wouldn’t raise it.”’ 

Senator Monroney. The procedural matter is whether the bill 
will come up. It is not a matter of whether it is constitutional or not. 

Mr. Revurner. He has to rule whether you can bring it up or not. 

Senator Monroney. The Senate votes to bring it up. That is 
the normal custom. The majority leader will move to bring up 
Resolution No. 71, or something, and the Senate will take it up 
But under Resolution 71—until Resolution 71 is passed, it has no 
way of repealing rule XXII, and you could argue yourself black in 
the face that it is unconstitutional. That is an argument to get 
vou votes, but it doesn’t declare the thing unconstitutional, and the 
Chair has no right to rule that it is unconstitutional It is a matter 
for the Supreme Court to test. 

Mr. Reurner. Unfortunately, you can’t get this kind of thing to 
the Supreme Court. Otherwise there would have been a test. 

Senator Monronery. I may be wrong. 

Mr. Revurner. With regard to the Kighty-third Senate, there is no 
question in our minds that the thing is clear and simple. You go in as 
anew body. Continuity does not exist and is not a bar. 

With respect to the committee getting action now, we believe it is 
possible, based upon the check that we have made —and I don’t know 
all of the details of Senate procedure— we believe it is possible to arrive 
at essentially the same combination of parliamentary circumstances as 
you would have had if you went into the EKighty-third, except for that 
little ruling where they can refer. I don’t know how you can refer 
something 

Senator Monroney. This has been referred. ‘These bills have been 
referred to this committee. That is what we are doing now, having 
hearings. 

Mr. Revuruer. J understand. 
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Senator Monroney. If this committee does report to the Senate and 
the leadership moves to take up this bill on the calendar, then it 
becomes the order of business. 

Mr. Reurnuer. I know, but there are two ways you can 

Senator BENTON. It becomes the order of business, but because it 
proposes a change in rules it is subject to unlimited debate. 

Mr. Reurner. The minute you report out favorably and try to 
hange rule NXII, under the gvround rules of rule XXII], vou are just 
hopelessly lost. 

Senator Benron. That ts right 

Mr. Revurwer. So that trying to get relief in that direction is an 
mpossibility, and you try this other route, by trying to get the test 
vote on a procedural matter rather than upon the normal matter that 
would come up if you tried to change it under rule XXIT. 

Senator Monroney. Your theory about somebody ruling that it is 
inconstitutional is something we cannot get at 

Mr. Reurner. We think vou can, and I will see to it that we can 
vork on this thing and spell it out in detail, after making a further 
check of the Senate Rules we will see if we cannot come up and spell 
out step by step how you can approach the thing to get the test vote 
ipon a purely procedural matter which will avoid the filibuster 
roadblock. 

Senator Benton. If you can do that next week you can add it to 
this record as an addition to vour testimony 

Mr. Revragr. Fine; I will be happy to do it 

Senator Benton. Because we probably will not go to press here for 
at least another week with these hearings. 

You made a special trip today to Washington, did you? 

Mr. Revrner. That is right 

Senator Benton. We are grateful to you for that, and for the great 
mount of work done by your organization in these documents. I 
nust further commend vour own personal persuasiveness and elo- 

lence with which you have presented the case this afternoon 

senator \MIONRONI \ Indeed that is right 

Senator Benron. You have made a most significant contribution to 

ie record of these hearings 

\Ir. Revrarr. Thank vou; I am glad to have this opportunity 

Senator Monroney. Thank vou 

The prepared statement and brief submitted by Mr. Reuther are 

follows 


SUBMITTED RY WALTER P, RevuTHER, PRESIDENT OF THE UNITED AvTO- 
Int AIRCRAFT, AND AGRICULTURAL IMPLEMENT WORKERS OF AMERICA 
AW-CIO) anno Drrectror or Its Farr PRACTICES AND ANTIDISCRIMINATION 


DEPARTMENT IN Support OF THE PRoposITION THAT RuLE XXII OF THI 
SENATE VIOLATES THE CONSTITUTION OF THE UNITED STATES 


ph L. Rauh, Jr... Washington Counse UAW-CIO: Pa Siftor National 
Legislative Representative, UAW-CIO 
INTRO ION 
X XIT of the Senate,' the so-called oture rule, pro Le ibsta e that 
ite Mav continue indefinitely and a vote thus be postponed indefinite Mes 
til two-thirds of the entire membership of the Senate are pre ind vote 
itivelv for cloture to be imposed This kind of two-thirds requirement has 
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ecome to he called a constitutional two-thirds On the contrarv, we submit and 


shall demonstrate in tt brief that the requirement is one for an unconstitutiona 


two-thirds and violates the intent and the basic principles of the Constitution of 
the United State ex 
In order to faste Ss unconstitutional two-thirds requirement on the Senate to 





for a time to e. the rule also contains a provision forbidding anv ecloture 
vhatever on a m to consider changing this requirement In its efforts t ex 
a ire { sses tO its own standards of inaction, the Senate of the Kighty . 
first Co ress compounded the unconstitut na v of the rule it was adopt pt 
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\ sixtieth part of the I wi his about the proportion of Delaware and Rhode t 


Island, has several times been able to oppose an entire bar toits operations. Thi re 
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Hami ton’s lescy ptio of the effeets of a two-thirds requirement applies wit 
dangerous and trag accura to the impotence of the Senate under the press 





oture rute And the same deep concern for an effective legislature Was evidence 
t later point in this brief 





TH epril ciple ofn aiorityv 1 e found eo; stant recog! ition at the Constit itior 


( onventior Delegate tothe Cor vention knew all too well, from their experien¢ 
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that the secession of a small number might “in the national councils * * 
be fatal,’’ and this fear of his was concurred in by a number of others who spo! 
on the subject (Prescott, Drafting the Federal Constitution, p. 125 et seq 
Accordingly, the Congress was given power to compel the attendance of abser 
members so that a majority could be gathered together and the business of tt 
Congress dispatched. 
Vice President votes if Senate is equally divided 

Of the two Houses of Congress, it is the Senate, through the filibuster, whic 
has shown the greater disregard for the constitutional principle of majority rul 
Yet the constitutional provisions particularly concerning the Senate demonstrat 
in vet another way that a majority vote was to be the rule except where otherwi 
expressly stated Article I, section 3, which gives the Vice President a vote 
the Senate shall be equally divided, clearly contemplates that one more thar 
an equal division, that is, a majority, shall have the power to pass legislation. 

We have shown that a majority is the constitutional measure for legislatiy 
action, or as Senator Thomas of Colorado pointed out in debating the clotur 
rule of 1917, ‘‘majority rule is an essential principle in American Government 
55 Congressional Record 33). We submit then that the present rule XXII 


unconstitutional 


Rule XXII corttravenes the majority rule principle in two separate and distin« 
ways: 

1) It permits a minority to prevent and control legislation against the w 
ie majority through the filibuster or the threat of filibuster which car 
only be eut off by a ‘onstitutional’’ two-thirds vote. 

(2) It requires virtual unanimity for the passage of new rules by preventin; 
any use of cloture in connection with rule making. 


That minority control of legislation is repugnant to the Constitution can b 
simply illustrated lor example, the Constitutional Convention rejected a 
attempt to require a two-thirds vote for acts regulating interstate commerce. 
Should the Senate now seek to adopt a rule stating that no act regulating inter- 
state commerce could be passed by the Senate except by a two-thirds vote, ther 
would be no doubt in anvone’s mind that such a rule would conflict with the actio: 
at the Constitutional Convention and therefore be unconstitutional. Yet that 
exactly what rule XXII does; no act regulating interstate commerce can_ br 
passed by the Senate today unless it can muster a constitutional two-third 
vote, and thus ward off or defeat a filibuster. Furthermore, the Senate rule goe 
much further than just acts regulating interstate commerce. Its two-third 
requirement applies not just to one specific kind of Senate business, but to a 
Senate business. No bill can pass the Senate today, whether to regulate interstat: 
commerce or for any other purpose, unless it can muster the two-thirds necessary 
to defeat or ward off a threatened filibuster. Nothing could more clearly contra 
vene the majority rule principle adopted by the Constitutional Convention. 

The power of the minority is so great under rule XXII that Senators wh 
oppose legislation need no longer go through the arduous mental and physica 
task of filibustering; they need only to threaten a filibuster and, because of th 
inability of the Senate to cut off a filibuster, under rule XXII, the rights of th 
majority must give way. This past year we have seen one tragic example of 
how this works. The troops-to-Europe legislation hung fire for months under 
threat of filibuster, while General Eisenhower and the people of Europe wait 
for evidence of our real desire to build a democratic military force in Europe 
Indeed, the legislation was not finally enacted until assurances were given that 
our troops would be limited in accordance with the wishes of the minority. W 
can only surmise how this delay and ultimate compromise has accentuated th 
belligerent attitude of the men in the Kremlin. Thus the cloture rule has accom 
plished what the men in the Constitutional Convention specifically rejected 
minority rule in the Senate of the United States. 


I! THE ‘‘CONSTITUTIONAL”’ TWO-THIRDS RI QUIREMENT OF RULE XXILIS ESPECIALLY) 
REPUGNANT TO THE CONSTITUTION 


Rule XXII permits the imposition of cloture only by an affirmative vote of 
two-thirds of the Senate body, the Senators ‘‘dully chosen and sworn.” 

There is affirmative, positive evidence that a requirement for a vote of tw 
thirds of the Senate body was considered completely alien to the principles of th 
Constitution. 


a 
1 
WwW 
ll 
re 


0 


rs 


—. =~ 





f' 


T 
A 


LIMITATION ON DEBATE IN THE SENATE 


{ fitutional ¢ 

















Constitutional Convention ex pre ly re) ed pri ple o nm 0 g 
The Constitutional Convention specifically rejected an attempt to in pos ich 
1 limitation on Senate approval of treatie On September 8, 1787 a proposal was 
nade that treaties must be épproved bv two-thirds of ‘‘all the members.’ Chi 
was overwhelmingly (8 to 3) rejected (Elliott, Debates, p. 293), and subsec 
n discussing Senate ratification of treaties in the Federa Hamiltor ate t 
reasons for this rejection as follows 
“The only objection which remains to be canvassed that which w baat 
titute the proportion of two-thirds of all the Members compo : al 
vv. to that of two-thirds of the \lembers present T+ } hex . ler 
the second head of our inquiries, that | provisions iC require mo al 
ajority of any body to its resolutions, have a direct tendency to embarra 
perations of the government, and an indire one t bject th 4 
ajority to that of the minority This consideration ; {Tie t leter 
in our opinion, that the cony {lol ave ea ul I 1Ca cul 
he advantage of numbers in the formation of trea Us ¢ 1 have en re¢ 
ied ¢ ther with the activity of the publie council or With a reasonab regard ) 
e major sense of the community. Jf two-ti/ ( ‘ . 
been required t uid n 1a? ( es, enor , f 
lice toa nece iy of unanin ind ti } ) / 
ent in whach this prin vle has ed, isal npoter ' ; 
dey Proofs of this position might be addue { examp 
Roman Tribuneship, the Polish Diet, and the States-( eral of the Ne ! 
lid not an example at home render foreign precede ecessar ilic 
irs. | 
These expressions in the Federalist of the intent of the framers of the Con- 
stitution illuminate the actions of the Conventior They have been held by the 
Supreme Court to be of very great influence in determining the mear of our 
ruling document As Chief Justice Marshall said in McCulloch v. / d 
i Wheaton 316 at 433 In the course of the argument, the Federalist has been 
yuoted: and the opinions expressed by the authors of that work h: been iustly 
supposed to be entitled to great respect I expounding the Const Ol ac 
See also Cohens v. Virgin a (6 Wheaton 264, 419 The words of the Feder t 
hould not and cannot be disregarded Pollack v. Farme Loan and T Co 
58 U.S. 601, 627 
Vo onstitutiona fwo-t/ iS anywhe Constitut 
The action of the Convention « t! treat power clause ol t 
hat nowhere in the Constituti was ere included ar requir ( ra e 
two-thirds of the Senator lul hosen and swor I} Supreme ( ! 
is twice in effect reeognized the re pu ance of ich a re iY é ti e ( 
tion and refused to allow at burden to be imposed. It hs eld ul 
rase ‘“‘two-thirds,”’ as used in the C ItTuUtLO! means thirds of eC Ne 
t and not two-thirds of the Senate body, despi Mss if ords 
t those present’’ from the Aust lf Oo ove! 1 al | 
7, and the amendi pro S, al \ | ( ! elied In par f 
ame considerations which we have out! 1 here Visse Pacific | j 
Kansas (248 I S. 276 AW ”? Prohib md 253 I S. 350 
{ ngzress has an equal duty wit! e Supreme CC I to follow t ( : 
Che oath of each Senator t« support h © l LK { sSabunda 
ar It is thus the duty of the Senate to ¢ nate ( tutional 
rds requirement of rule XXII 
THE EARLY ORGANIZERS OF OUR IVERNMENT D UPON THE PRINCI F 
MAJORITY RULI 
t Senate understood Const fro? 
Che first Senate was composed mainly of ( vho had he active eit] , 
ufting of the Constitution or in tl ibsequt heated and public « : 
‘ 
Out of 22 Senators, one-half had been members of the Constitutional ¢ 
Among them were Oliver Ellsworth of Conne eut, Robert Morr of 
nsvivania, George Read of Delaware.‘ This Senate, fresh from the ¢ ( 
he Federalist, No. LX XV 
Complete list: John Langdon of New H e: R K New York: Caleb Str ’ 
tts; William P. Johnson of Connecticut; Oliver Ellsw Con t; W ‘I 
Robert Morris of Pennsyls q tead of Delaw R B ir 
{f South Carolina; William F¢ q 
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and the ratification struggle, did not establish a precedent of rule by minority sh 
of unlimited discussion and no action. Instead, it provided for an effective pa 
le gislative process 


First Senate adopts majority al 
lit 
On practically its first day of organization it appointed a committee to establish m 


rules of procedure. On April 16, 1789, these rules were adopted (1 Annals of 
Congress, p. 20). They included a provision for raising the “‘previous question,’ 
a device which subsequently came to be important in the transactions of the 
House of Representatives and whose purpose was the ending of debate by majority h 


> 1 
} 


vote Rule 8, the ‘previous question’ rile, read as follows: 




















When a question is before the Senate no motion shall be received unless for at - 
amendment, for the previous question, or for postponing the main question, or to ky 
commit, or to adjourn.” . 

Debate could be ended by a majority and the majority could act on legislation : 
when nece ssary\ iN 
Importance of constr 

This prompt acti »> the greatest weight in any 
consideration of what Supreme Court,® In case g, 
involving the meaning of relied upon action by the 
first Congress, interpreting the Constitution he reasons for this are simple an 
practical ones: 

‘W ave first a construction of the Constitution made by a Congress whieh was 
to provide by legislation for the organization of the Government in accord with the u 
Constitution which had just been adopted, and in which there were, as Representa _ 

and Senators, a considerable number of those who had been members of thi 
convention that framed the Constitution and presented it for ratification. It 2 
was the Congress that launched the Government It was the Congress that 
rounded out the Constitution itself by the proposing of the first 10 amendments, 
which had in effect been promised to the people as a consideration for the ratifica 34 
tio! It was the Congress in which Mr. Madison, one ef the first in the framing ; 
of the Constitution, led also in the organization of the government under it. It ° 
was a Congress whose constitutional decisions have alwavs been regarded, as they 
should be regarded, as of the greatest weight in the interpretation of that funda 

enta strul VW ye v. United States. 272 U.S. at 174 f 

the whole subject was necessarily vividly present in the minds of 

Om vho dealt with it r} convineing effect of the action cannot be over 

tal 1 V/ SO Pa Re ilway Co \ A anse _ 248 | eo at. 282 

Chis provisior e first rules for the se of the “previous question”? was re 

oved in 1806 when the rules were revised by e Ninth Congress The change 
vas made at the instance of Vice President Aaron Burr, because the device had 
been used only four times since the formatien of the Congress It was expected 
and hoped that senatorial courtes a 1 dig Vv wo l obviate an necessity for 
: i ation (Haynes, Senate of the United States, p. 393; Luce, Legislative 
e ( re 280 

During the eal 20 vear it e majo! oture rule was in effect no one l 

ud riea to pr ( i vote ol gislation: no ome dabused the funetious « 
1 it¢ yas to overrid e Wi rf e maporitys Those \ o revised the 1 es 
SOG i not foresee the prese cons itional erisis br ght abo by the filil tt 
and ‘ reat of filil er aga the will of e major Unfortunately for t 
! eir reliance on senatorial self-control was ounded 
lve Thor j ? 

It eir belief inn rule under the Constitution, the Members of the Fir 
Congress were joined by the man who had drafted the Declaration of Independence: 
and who was most familiar with the spirit of our eaclv days He, too, emphasized 
the necessity for the recognition of the majority will and the need for the exped 

business. Thomas Jefferson, then Vice President, formulated hi 
of parliamentary law into a group of rules known as Jeffersor 

the guidance of himself and the Senate while he was acting as it 
r This manual is still used in connectior wit! Senate and House 
procedurt 

Lu Robert, La itive Procedure (1922) p. 2 See, al Senator Root’s remarks, 57 Congre 

nal R rd 3991 he rules contained other provisions designed to keep debate within reasonable limit S 
Ss ile 4,6 and 11 of the ! Rul he S« e, 1 nals of Cor p. 20 

McCulloch v. Maryland, 4 Wheaton 316: Cohens v. Virginia, 6 Wheaton 264; Missouri Pacific Railwa 
( kK gaz. 248 | S. 276: Muers l ted States, 272 \ S. 42: wil sv. ( ted States, 280 U.S. 55 
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In his preface, Jefferson stated that his rules were so formulated that theireffects 
hould be: ‘ Accuracy In DHusiness, economy of time, order, uniformity, and im 
partiality.”’ 

In section 7 of those same rules it wa pointed out that lebate should not be 


at de 
superfluous.”” We submit that the present Senate rule X XI 


nit unpecessary and protracted debate el va 0 avenes the f i 
ntal parliamentary principles which Jefferson stated 
Jefferson continued, even after he retired from pub! fe, to be concerned over 
rotracted debate He wrote to John Wavne Eppes on Januar 17. 1810. econ 
iining of the lengthy debates, and suggested a parliamentary rule for controlling 
mi He commented on their “ill effeets’”’ and the “disgust thev excite among the 
eople’”’ (95 Congressional Record 2265), a comment « a appropriate today 
s, tl me! hn publi le Who were Closé to e Const me al 
ledge o purposes followed the pr ple of e maiori i 
or the recognition of the mayor \ hro I wtion ¢ eba 
COR } ss W INTENI re EKXERCISI I 
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rut I 1 | a i i ( t i l 
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the American people, endorsed by both political parties, and killed in the Senate 
by filibuster or threats to filibuster. But in the past there have been equally 
noteworthy examples—the reconstruction of Louisiana (1865), the Colombian 
Treaty relating to the Panama Canal (1903), the ship purchase bill of 1915, the 
armed ship resolution in the midst of the tense days of World War I, the Boulder 
Dam project of the late twenties.’ . 

Second, and this is frequently forgotten, in the effect on our country of the 
Senate’s inability to consider and act upon countless other pieces of legislation 
because of the time consumed by a filibuster. 

Third, there is the effect on controversial legislation, which is drafted always 
with the threat of filibuster in mind, and so is usually calculated to meet the wishes 
of the minority instead of the will of the majority. Legislation now is drafted on 
the principle of the least common denominator—only those provisions on which 
all agree are included, so as to avoid the overhanging threat of filibuster. One 
of the most recent evidences of this practice is to be found in the troops-to- 
Europe legislation (already discussed) which was delaved by threat of filibuster 
for costly months. The assurance of the administration that the troops would be 
limited to four divisions was the price paid to avoid further delay. 

Last of the serious effects of talk in place of action is the dollar-and-cents cost, 
running into millions, of this endless debate. For example, it has been estimated 
that 364 days of legislative activity were lost in the course of only 30 filibusters 
(95 Congressional Record, 21381, 2132 
Cloture rule of 191? 

The long history of the filibuster did not result in any formal limitation of 
debate from 1806 until 1917,5 when the original cloture provisions of rule XXII 
were passed because of the filibuster on the armed ship bill, Cloture was used 
successfully only four times between 1917 and 1949, and the determined fili- 
bustering minority soon found a major loophole * in even this weak rule. 





Efforts to change the rule 

By 1949 it was clear that rule XXII had to be strengthened if the Senate was 
to function. Senator Vandenberg, acting as President pro tempore of the Senate, 
had ruled on August 2, 1948, that the 1917 version of rule XXII did not apply 
to motions to take up a measure (94 Congressional Record 9603 et seq.) '° Reso 
lutions liberalizing rule NNII and amending it so that cloture could be imposed 
at any stage of the proceedings were introduced. Early in the life of the Eighty- 
first Cong ess, t he Senate proces ded to consider these resolutions. In the debates 
on the resolutions the leading Senators of both parties acknowledged the extreme 
urgency of the problem. Senator Wherry pointed out that the Senate must be 


ble to have a time when it can vote on crucial questions (95 Congressional Record 


ator Knowland stated the issue when he opened the debate on amending 


rule XXIT in 1949 


“Do we believe that any man or smali group of men should have the power to 
obstr IC the legislative process? The funadn ental issue is whethe r this body 
should be in such a vulnerable position that its legislative functioning can b 


blocked to such an extent that the security of our Republie and the peace of the 
world may at some future date be placed in jeopardy.” (95 Congressional 
Record 848. 

And Senator Vandenberg himself, whose ruling in 1948 had precipitated the 
issue, explained that,in his opinion, his ruling had been required by precedent, 
but 

“It is mv conviction that the Senate must not longer leave itself in a legislative 
strait-jacket and impotent to legislate except by the process of exhaustion. This 
» longer condoned in these dangerous days.”’ (05 Congressional Record 


Democratic Leaders Lucas, Humphrey, and Douglas were even more vigorous 
in their statements. 


f these bi 


It is no answer to point out that many o lls eventually passed. No one can calculate the cost of 
the delay or the compromises made to prevent renewed filibustering Chough Congress one day enacts all 
pending civil rights legislation, the years of delay will have left their mark on our minority groups and on 
our national honor 

* Provisions for expediting debate, such as the Anthony rule on unanimous consent, are in a different 





* The rule applied only to pending measures. The filibusterers took refuge in “correcting the Journal”’ 
and utilized this device, for example, to prevent a vote on the Dyer antilynching bill in the Senate in 1922 
after the House had passed the bill Che history of inaction on subsequent antilynehing bills provides a 
case study on a minotity frustrating the will of the majority 

Vice President Barkley, at that time Senator and majority leader, emphasized that the Senate of the 
United States is the only legislative body in the world w t ndividuals ¢ frustrate the legislators’ right 


to come to a vote on legislation (95 Congressional Record 133). 
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Lhe southern minority, however, staged a 


rged with the new rule XXII which left 
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of Confederation and had sought to prevent in the Constitution of the Unite 
V. RULE XXII VIOLATES FUNDAMENTAL RIGHTS 


The Constitution provides that “Each House may determine the rules of it 


proces lit vs aurt | Se ( 5 
This rule-making power is subject to constitutional inhibitions In Unite 


states \V Ra lin. Mr Justice Bre wer, speaking for the Supreme Court, said 144 


The action taken was in direct compliance with this rule The question, the 
re. is as to the validity of this e [method of determining a quorum], and no 


what meth is the speaker may ol his own motior resort to for determining tI 








presence of a quorum, nor what matters the Speaker or Clerk may of their ow: 
volition place upon the Journal Neither do the advantages or disadvantages 
he wisdom or follv, of such a rule present anv matters for judicial consideratior 
With the courts the question is onlv one of power The Constitution empower 
each house to determine its rules of proceedil vs It may not by ats rules igno 
mst or est nts rolat ? nta ights, and there should be a reasonal 
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for all \ virtually unanimous vote is now required for anv succeeding Senate 
to adopt its own rules, for clause 3 makes it possible for any o1 1r two stubborn 
Senators to prevent a change in the rules Rule eacl 
icceeding Senate of the constitutional right to 1 ¢ 
The principle is well established that one Congress cannot bind future Con- 
resses This principle finds expression, for examp Cooley’s Constitutional 
Limitations, sixth edition, 1890, pages 146-147 
lo say that the Legislature may pa rrepealable la stosa ut 
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CONCLUSION 


It is respectfully submitted that rule XXII violates the Constitution of the 
United States. 


APPENDIX A 
RULE XXII CLOTURE 


2. Notwithstanding the provisions of rule III or rule VI or any other rule of 
the Senate, except subsection 3 of rule XXII, at any time a motion signed by 16 
g toa close the debate upon any measure, motion, or other matter 
pending before the Senate, or the unfinished business, is presented to the Senate, 
the Presiding Officer shall at once state the motion to the Senate, and 1 hour after 
the Senate meets on the following calendar day but one, he shall lay the motion 
before the Senate and direct that the Secretary call the roll, and, upon the ascer- 
tainment that a quorum is present, the Presiding Officer shall, without debate, 
submit to the Senate by a vea-and-nay vote the questior 


Senators. to bring 








hat the debate shall be brought to a close? 
And if that question shall be decided in the affirmative by two-thirds of the 
then said measure, motion, or other matter 
e unfinished business, shall be the unfinished 


busir ‘r business until disposed of. 
There ntitled to speak in all more than 1 hour on the 
measure pending before the Senate, or the unfinished 


, and motions affecting the same, and it shall be 





duty to keep the time of each Senator who speaks. 
‘ept | amendment shall be in order after the vote to 
gt the same has been presented and read prior to 
tin yr dilatory amendment, or amendment not ger- 


of order in i iding questions of relevancy, and 











ap} ng Officer, shall be decided without debate 

} he provisions of t raph of rule VIII (prohibiting debate o1 
motions made before 2 o’c] subsection 2 of this rule shall not apply 
to any motion to proceed to the consideration of any motion, resolution, or pro- 
posal t ange anv of the Standing Rules of the Senate 

APPENDIX } 
Le ! f b 
} 

Reconstruction of Louisiana IS65 
Repeal of election laws 1879 
Force | Federal elections 1SO0-1890] 
R rand harbor bills (3 1901, 19038, 1904 
lri-State bill 1903 
Colombian Treat Panama Cana 1903 
Shin iv bills (2 1907. 1922-1923 
Canadi: reciprocity bill TOR 
Arizona-New Mexico statehood 191] 
Ship-purchase bill 1915 

rmed-ship resolution 1917 
Oil and neral leasing bill and s ral appropriation bill 1919 
\ ly ine ; 1922, 1935, 1937-1938 
Migratory bird bill 1926 
Campaig ve n resolution 1927 
lorado River t Boulder AlN proyect 2 1927. 1928 
Emergency officers retirement. bil! 1927 
Washington public buildings bill 1927 
National-origins provisions in immigration laws, resolution to postpone 1929 
Oil industry Investigation 1931 


i ) 
Supplemental deficiency bill 1935 
*k-relief bill (prevailin, amendment 1935 
Flood-control bill 1935 
Coal-conservation bill 1936 
\nti-poll-tax bills (4 1942, 1944, 1946, 1948 


Fair en ployn ent practices bill 1946. 1950 


Numerous appropriation bills (for a partial list of 82 such bills that failed from 
1876 to 1916, see Congressional Record, June 28, 1916, pp. 10152-10153 
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APPENDIX ¢ 
Outstanding Senate filibusters from 1841 to 1951 


1841. A bill to remove the Senate printe rs was filibustered against 

















1841 A bill relating to the Bank of the United States was fil 
everal weeks and caused Clay to introduce his cloture resolutiot 
1846 The Oregon bill was filibustered for 2 months 
1863 \ bill to suspend the writ of habeas corpus was istered 
(S76 An Army appropriation bill was filibustered against for 12 | 
e abandonment of a rider which would have suspended existing ele 
LSds0 A measure to reorganize the Senate was filibu tered fre 
Viay 16 bv an evenly divided senate, nit l two Se 1tor resigne | 
Democrats a majority 
1890 The Blair edueation bill was filibustered 
IS9O Che force bill, providing for Fed ral super on of election 
illv filibustered for 29 davs Chis resulted in the cloture resol 
Senator Aldrich, which was also filibustered, and t resolution f: 
ISIS An unsuccessful filibuster lasting 42 davs was organized agait 
he repeal of the Silver Purchase Act 
101.—Senator Carter successfully filibustered a river and harbor } 
riled to include e appropriatior 
1902.—There wi: libuster against the tri-State | 
i t Oklahoma Mexico to statehood, because 
did not include all tory according to the original bo 
Wh Senator Carolina yuster 1 a taa 
pr ypriation bill because it failed to include a ti pa ; is State 
The item was finallv replaced in the bill 
190 Senator Stone filibustered against a ship-subsidy bil 
L90S Senator La Follette le 28 davs agail 
Aldrich emergency currency law illv failed 
1911 Senator Owen filibustere ¢ to admit New 
Arizona to statehood The Hous Ne Dut ret 
beca of her proposed constit en filibustered a 
f New Mexico until Arizona was replaced in the easure 
i] 1} Canadian reciproe | passed the House and f 
I tty senat | i ' { I I i ! ! 
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192¢ \ bill for migratory bird refuges was talked to death by States’ rights 
advocates in the spring of 1926, a motion for cloture failing by a vote of 46 to 33. 
1927.—Cloture again failed of adoption in 1927 when it was rejected by 32 veas 


against 59 nays as a device to end obstruction against the Swing-Johnson bill for 
development of the lower Colorado River Basin. 


192 One of the fiercest filibusters in recent decades succeeded in March 1927 
in preventing an extension of the life of a special campaign investigating com 
mittee, headed by James A. Read, of Missouri The committee’s exposé of 


corruption in the 1926 senatorial election victories of Frank L. Smith, in Illinois, 


and of William S. Vare, in Pennsvivania, bad aroused the ire of a few Senators 
who refused to permit the continuance of the investigatior despite the wishes 
of a clear! ; 

1933 Karlv in 1933 a veek filibuster was staged against the Glass branch 
king bill in which Huey Long first participated ar a leading figure. ‘‘Senators 


najyority of the Seng 

















to sarcasm and no man could silence him. Cloture was 
of a single vote Finally, the filibuster was abandoned 
ebrated of the Long filibusters was staged on June 12 and 
y spoke for 15% hours, a feat of physical endurance never 
favor of the Gore amendment to the proposed extension 
ft! Na ul Ind rial Recove \ B the amendment 
1938 \ 29-da feat r duster filibuster Ia irv a 
defeat passage of a Federal antilvine b i ghoa 
! i e Senate eariv Tavored the | 
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Proof that rule XXII violates the Constitutior 


It is our contention, supported in a brief submitted herewith. that rule XN XTI 
of the Senate violates the Constitution of the United States In reaching that 
conclusion, we show in our brief that 


l Majorit, rule is the basic principle of our Cor titution: 


























2. The ‘constitutional’ two-thirds requirement of rule XXTI especially 
: repugnant to the Constitutio 
3 he earl rganizers of our Grove ! icted | e prin e Oo 
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{ Coner was intended to exe legislative power: the x of 
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daily lives. Many of these urgently require the attention and action of our 
elected Congress. 

We should be able to rely upon the Congress to reflect the convictions and the 
purposes of our people in this effort of democracy to maintain itself and to 
defeat decisively its implacable and deadly enemy. The daily demonstration of 
majority rule in the making of decisions would be propaganda of the deed that 
Communist and other totalitarian dictatorships cannot imitate. Governments 
ruling men by foree and terror may compete in a race of arms; by their very 
antidemocratic nature they cannot even begin to match the daily performance 
of majority rule which is the unique characteristic of democracy in operation. 


Vow that swift action ts more needed, pace drops below that of horse-and-buqqy daus 


We should be able to reply upon the Congress to translate the people’s con- 
Victions and purposes into prompt and effective action, so that we may keep 
moving straight on the course to military, economic, social, and political in 
vineibility in the shortest possible time. Oniy thus can we insure a decisive 
victory, without war if possible and in war if forced upon us 

But at a time when democracy requires speed of action commensurate with the 
age of atomic power and jet propulsion, the people find that their Congress, 
particularly in the Senate, has in fact retarded action by submitting to a slower 
pace than in the horse-and-buggy days. This pace is imposed by those who 
have made the filibuster the scepter and instrument of final power. 

Our great citadel! and arsenal of democracy cannot afford a slowed-down Senate. 
Measured against the imperatives of the emergency in which democracy finds 
itself, we have come dangerously near to a failure of government to meet its full 
responsibilities. Only the reestablishment of majority rule can cure this danger- 
ous situation, this crisis in our national life. 


il PRESENT CONSTITUTIONAL CRISIS IS CAUSED BY SUBSTITUTION OF RULE BY 
VETO OF A TALKING MINORITY 


1 


Majority rule was the intention of the framers of the Constitution; it is desired 
today by the vast majority of the citizens of the United States. The present 
constitutional crisis results from the substitution of rule by the veto of a talking 
minority for rule by a voting majority. It can be overcome only by a return 
to majority rule. The filibuster and the threat of filibuster will lose their power 
when the majority of the Senate reestablishes its right to act. 


Incalculable harm done by thwarting of majority rule 

The struggle against the filibuster, the struggle for action in the face of un- 
limited talk by the minoritv, goes back a hundred years to the days of Henry 
Clay It is only in fairly recent times that the struggle has been focused on civil 
rights. Filibusters have defeated or delayed bills to admit to statehood, for 
flood control, for work on rivers and harbors, for oil conservation, for the payment 
of prevailing wages on work-relief projects, and numerous general appropriation 
bills. In our accompanying brief, we have included a shocking list of bills which 
have failed of passage because of filibuster. But this list tells only a small part 
of the story. Those that were watered down, and those that were never even 
brought up out of fear of a filibuster compound the damage many times.' No 
one can calculate or even try to estimate the harm done the American peopl 
by this thwarting of majority rule. 
Fi st limitation on talk adopted by the first Senate 

The first cloture rule was passed in 1789 by the first Senate. As is pointed 
out in our brief, this was a provision for majority cloture, for the breaking of a 
filibuster by limitation of debate. It was adopted by the men who had framed 

1 See in this connection, Limitation of Debate in the United States Senate, George B. Calloway, Legis 
lative Reference Service, Library of Congress, 1948, revised, March 1951, pp. 12 and 24-25: “‘Thirty-six 
bills appear in this incomplete list, not including the many appropriation bills that have either been lost 
in the jam that resulted from filibusters or were talked to death because they failed to include items that 
particular Senators desired for the benefit of their States or because grants they made were considered 
excessive. Several successful filibusters have sought and achieved the enactment of legislation favored 
by the filibusterers Filibusters have succeeded not only in preventing the passage of legislation, but 
also in preventing the organization of the Senate, the election of its officers, and the confirmation of Pres 


idential appointees. They have also succeeded in modifying the terms of legislation; in delaying adjourn 
ment of Congress: in forcing special sessions, the adoption of conference reports, of neutrality legislation 
and of a ship subsidy; in postponing consideration of legislation, and in raising the price of silver. Legis 


lation has also often been defeated or modified by the mere threat of a filibuster All the bills listed above 

however, except the so-called civil-rights bills, were eventually enacted.’’ But, as set forth in our brief 

eventual enactment, often in diluted form, does not excuse the det of the right to vote and the right of a 
he foars } 


majority to decide at the time the 1e is presented 
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iT the Constitution. This rule was re pealed some 20 vears later because of disuse 

It was then expected and hoped that senatorial restraint would make majority 
1e rule possible without the necessity of a cloture ile That hope was ill-founded. 
oO The second cloture rule, passed in 1917 after a filibuster had defeated the armed- 
of hip bill, and requiring a two-thirds majority to limit debate, was of little use in 


it preventing filibusters It was invoked successfully only 4 out of 19 tries. since 


required a two-thirds vote. The majority cloture rule, which we at nport 
y vould have ended debate in eight additional instanc: 
‘ Nenate trapped in dead end of filth r alla 


In 1949, it was clear that rule XXII had to be strengthened if the S t a 


functlo! 








Senator Knowland co ctly phrased ( j le} 
‘Dp ’ > il tO strenegt el trie lie 

Do we believe that any man or 4 roup of hould f ) er 
" ybstruet the legislative process? ‘J fund ( i 1 Cl 3 

ty hould be in It me! erable posit { l vr} tLiv rie un 
¢ e Hilo ked to ch an extent that ( CuUuTILY Of OUT Re} Die a i peace { 
8 vorld may at some future date be placed i pard Record 1. 95 
Py S41 
10 We agree with Senator Knowland’s phrasi of tl puest le 

ive the wrong answer [n our Opinion, Senator Knowland and 62 rose 
( irs placed “the security of our Republie and the peace of the world 


is hen they voted for the present rule XXII 


I iil NEW RULE XXII WAS URRENDER TO RULE BY THE VETO O rH 
ANTI-CIVIL-RIGHTS BLO 


The Wherry ‘‘compromise’? amendment of rule XXII, adopted Mar 
1949, by a vote of 63 to 23, made a bad state of affairs worst It is the price 








paid for ending a filibuster against a proposal to permit the breaking of a 
“dl filibuster by a vote of two-thirds of those voting 
nt It v a surrender to rule by the veto of a minority It will be reealled tha 
1g hen Senator Wherry proposed his amendment, t! irreconcilable mino 
rh pponents of civil-rights legislation suddenly were reconciled They ended 


er filibuster. They argued for the new rule. They pledge ther ves to vote for 
And they carried out their pled 


ible Why was this? Because they were converted to a new conception of 












> | : . : 
‘Negro rights? Beeause they saw in a flash that the Negro was not a part 
reed slave but in fact a “‘eitize of the United States,.”’ se th vord r of 
I e fourteenth and fifteenth ame iments? 
We knew the reason for this miraculous convers Che | w the 
ng up nothing They knew their power to obstruct and delay and pri 
t issues even reaching a vote was not being weake at a Ky . Ave 
oT ved them right—thus far 
ft —— -— 
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tried to nail its feet to the floor 


In addition to increasing the number of votes necessary to break a filibuster 


64, 


the new rule XXII attempted in clause 3 to lock in place forever this 


flagrantly unconstitutional grant of veto power to a minority. The new rule 
provided that from now to the end of time no Senate in any Congress could ever 
limit debate on a motion to take up a resolution to change rule XXII or any 
ier Senate rule. Veto by minority was to be perpetuated by a requirement 


ott 


for ur 


bre 
wo 
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animous consent to ehange 


As was stated on the floor of the Senate May 19, 1950, after an attempt to 


ak 
ld 
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ecori 


Sa 





filibuster against FEPC had failed, this new veto power, were it to stand, 
nean that the Senate had nailed its feet to the floor for a thousand years 


1 vol. 96, p 7301 


1 iska Hlau 1 statehood froops to Eu ope 
’ / 


long delay on the admission to statehood of Alas 





ca and Hawaii is ir 




















essence a successful filibuster Admission of these two Territories is overdue 
it Ww improve our standing before the world and especially in the Far East: it 
affects our national security Yet a determined minority, small though it be, 
keeps these bills off the Senate floor 

TI gh three g months of this calendar vear, we what was called a 

at debate in the Senate on the issue of troops to Eu ‘hat debate was 

eded At times, especially in the early stages, it was uminating 

B or before the debate ended, a decision was urgently needed General 
l ( we nad pee compelled to substitute words for actior And these words 
| ! De In phi ase that were careful, vague, and not too satisfying and lMispir- 

O e peoples of Europe who at any time were within minutes of possible 

at tac from behind the iron eurtair Let us remember that through all that 
time the whole w { was waiting, in a state of complete uncertainty. Through 
all that time, it lav in the power of an isolationist minority to delay, whittle down, 
or defeat a proposal that a clear majority of Congress and our people thought 
ess al for our surviva It was delayed It was whittled down. That episode 
5 cK The enti timetable for the strengthe ing of the free world against the 
threa f Commu t aggressiot It did not lesse it may have increased, the 
danger of world war II] Only history can calculate the cost in lives and money. 

TI ild and did happen under rule X XII because the rule gives a small minor 

e pi r to talk and 1 while our peopl UI es and navies and a 

mays f our elected Congress wait and wait, and hope wavers in the minds and 
hearts free eODIeS LIN £ the sl Ww OF Communist ageressilol The on] 
‘ - ( } ( Valt re tl 14 me in the Kren 

Ln vy within the United States Senate has the power to suspend, to wea! 
‘ strov our foreign policy. If, under Senate rule XXII, 33 Senators stand 
li or abst her eLlve the Vy Cal ui their way t! } he powel! to tore 
sta i ite foreve! rt ru DV veto, tl r! pe »o-a minority. 
1 f ( put ” Pa fe wort 

The issue of its in recent vears has dominated discussions of wavs 
fre Federal Government from minority rule exercised by the veto of the fill 
bus actual or threatened The solution of this issue is many tragic years Over- 
duc 

8 it as the civil 1 ts issue is, rule NNXIT presents a more furdamenta 
ssue As already stated, the new rule was devised to satisfy the opponents « 
civil that majority rule would quickly bring about 
enac antilvneh, and other legislation against dis 
crin religion, national origin or ancestry Thoug! 
inte rule XXII reaches out to put its mark upot 
all t Congress, and the entire Federal Government 





of our national life, failure to make the proper 
e American dilemma—the choice between ou 


les of equal justice and our practices of unjust discrimination—makes us 





ney 

rally unhappy, confused, and il Chis moral malady weakens our behavior 
the wl Ol¢€ broad field of i¢ cislation. 

b theeat blocks new FRPC orde: 
Congress is not the sole victim of rule bv threat bv filibuster. It affects every 
ase of our Government Iver since Korea efforts have been made to persuad 
esident Truman to issue an Executive order, similar to that issued by President 


velt during World War II, which would create an agency to prohibit Jj 


nation in plants working on defense contracts. The need for such an 
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vorse day by day Yet the Executive rder has be« delaved Mont of fair 
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Our defense program cannot afford discrimination 


In his first quarterly report to the President, the Director of Defense Mobiliza- 
tion, Charles E. Wilson, called attention to the great need for making better use 
of our manpower in order to meet the demands of our mobilization program. 
The Armed Forces were being built up. Mr. Wilson emphasized that, if all of the 
requirements for manpower were to be met, not only must new labor be recruited, 
but “* * * each employer, private and public, should 

‘(1) Make the maximum use of skills of manpower already employed, including 
the systematic up-grading of workers to higher skill levels, the relaxation of retire- 
ment policies, and the modification of job specifications to eliminate under- 
utilization of persons with needed skills, particularly among minority groups.” 
(Report to the President by the Director of Defense Mobilization, No. 1, April 1, 
1951, p. 27; italics ours.) 

Again, in the second quarterly report, made on July 1, 1951, Mr. Wilson called 
attention to the fact that, even after allowing for normal growth in the labor force, 
the net requirement for additional manpower in 1952 will amount to 1 to 1.5 
million workers. 

Again, the Mobilization Director pointed to minority-group workers, and to 
the contribution that can be made to production by tapping the unutilized skills 
and experience which these workers possess. 


FEPC was necessity in winning World War II 


Those who remember the situation at the beginning of World War II will find 
in Mr. Wilson’s statement a familiar ring. Then, after a period of tragic delay, 
we turned to the members of our minority groups and to their unutilized skills 
when the pool of ‘‘preferred’”? unemployed workers was exhausted and constantly 
accelerating production schedules were not being met 

These minority-group workers possessed the needed skills and potentialities. 
This was clear from the records of their brother and sister workers already at 
work in key industries; it was proved by the work records these groups had made 
before competition for jobs during the depression displaced them from skilled and 
semiskilled occupations. But, while production schedules went unmet for the 
lack of labor, employers in a great many instances—in the face of the record 
refused to hire or to upgrade Negro and other minority-group workers who were 
available to fill the gap 

It was at this point that the FEPC went to work Negro and other minoritv- 
group workers were helped to find the jobs to which their own skills and the coun- 
try’s need entitled them. The percentage of Negro workers in manufacturing 
industries rose sharply, Negro workers found jobs in industries and at levels of 
skill which had been closed to them 

FEPC paid off—for both the individual worker and for the Nation. We and 
our allies got guns and tanks and the other munitions so badly needed. Workers 
got the chance at new levels of self-respect A new testament was added to the 
record of democracy And families of nonwhite workers began to move closer to 
parity with white workers as far as family income was concerned 


Income gap was narrowed, then spread with end of FEPC 


Department of Commerce figures show what these changes in job rights meant 
to these nonwhite familv incomes According to the Bureau of the Census, in 
1944 the median income among white urban families and individuals was $2,673. 
Among their nonwhite neighbors, the median income was only $1,356. For every 


dollar of income received by a white family, the Negro or other minority-group 
family could expect to receive less than 51 cents. 

But so fast were the effects of wartime shifts in employment operating, with 
the help of the FEPC, the enlightened labor unions, and a few other agencies, 
that in 1945 the nonwhite families could expect almost 60 cents for each dollar 
of income received by the average white family. The actual median figures as 
given by the Department of Commerce are: $2,819 per white family and individ- 
ual as compared with $1,639 per nonwhite family and individual. 

A vear later, as the war drew to a close, the situation for the nonwhites had 
already begun to worsen. Instead of almost 60 cents, only slightly more than 
57 cents went to the nonwhite families for each dollar of income going to their 
white fellow Americans. 

Never since has the record been as good as it was in 1945 and 1946. In 1949, 
the last vear for which figures are available, the disparity in income between the 
two groups was almost as bad as in 1944. 

The gains made by nonwhite workers in the early years of the war can be seen 
in the fact that between 1944 and 1946 the income of white families and indi- 
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viduals rose about $185 per farily 
almost a $100 per vear better 

But, after World War IT and the death of the wartime FEPC, while the increase 
in median incomes among the whites increased by $377 from 1946 to 1949, the 
increase among nonwhites during this period was only $27. Consider the effect 
of price increases since 1946 on these nonwhite families, which had a 2-percent 
increase in earning to offset a 22-percent increase in the price index 

For convenience, we have summarized these comparative figures on family 
income below ; 


; among nonwhites, the increase was $278 


Median income urban families and individuals, white and nonwhite 
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How weak, indeed, without the help of an FEPC had been the hold of the 





nonwhites on their wartime income levels. In organized industry, operating in 
large part under union ‘equal pay for equal work’’ rules, Negro workers held on to 
their wartime wage rates. But not all workers were that fortunate. Those who 
were not emploved in these industries lost out very quickly And f those 
workers who became unemploved with the ending of war jobs again found t} 
selves the victims of the “‘last hired’’ policies which govern employment in so ma 
places 

Since prewar patterns of discrimination in employment were allowed to 
themselves again when World War II ended, it is no accident that Sta 
ment service agencies are now reporting exactly Sain lation that the 


Because 


began its activities in L944] 


Federal FEPC discovered whet 

relevant and important evidence, I want to read from a statement made by the 
executive director of the Michigan Unemployment Compensation Commission, 
Mr. Harry C. Markle, before the State Affairs Committee of the Michigan State 








Legislature on April 18, 1951 Mr. Markle was reporting on the experiences of 
the Michigan State Employment Service, which is part of his agency, in the 
placement of minority-group workers in the Detroit labor market I am 
ire a Similar story would have to! no matter what area was be lis sed 
unless that area is under an eff tidiscriminatio LV 
Myr Markle points out at, as wartime antidiscriminatior policies came to an 
end, discriminatory specifications in requests for workers coming to the Stat 


employment service began to mount: 
‘By June 1948 about 65 percent of all job openings in the Detroit labor market 


had written discriminatory specifications and others with no written specifications 


most frequently presented rejection at the ga 
In 1948 the agency had almost 23,000 unfilled requests for workers that ex- 
cluded workers of certain racial, religious, and nationality groups 


Letters tell h iman cost of ercl sion from iob opportitr es 

The human cost of such discrimination is told in letters received by e Com- 
mission. and letters received bv Gov. G. Mennen Williams, and referred by him 
to the Commission for action 


Here is an excerpt from a letter referred to the Employment Ser during 
the height of World War I]. S« ptember 1Y43: 

I am married and have a child \Miv husband left for the Army Saturday 
und I have no one to care for the baby or myself | haven’t any pla to 


‘ ‘ * 
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“T tried to get a job in defense plants because I thought after my husband was 
in the Army | would get consideration but they are hiring just white women in 
these factories 

‘If my husband was here then I wouldn’t worrv about work. So if it were 
possible for him to come home and take care of his family then we could live 
happy, but with him away and a Negro can’t get a job because of color, I and the 
baby can’t goon * * #*,” 

This is from a letter written after World War IT was over: 


‘TD ve es the various papers are filled with male help wanted, like during 
the war. Well I happened to be in the Army at that time, since January 1942 
up until Pelivanrs 1948 so I was out on that deal, not only mvself but m any others. 

7. ve been mn those lines Nn which over a | OOO people were e mploved It Was 
alwavs the white fellow behind me that got the job. [I’ve been in over 15 different 
lines. and it’s always the same thing.’’ 





This letter is dated March 12, 1951: 
Gov. WILLIAMS: 
I want vou to know I am a colored man and T went to World War (No. 2 
and I have to walk and walk trving to get a job and they will not hire me. 


‘They will hire a white man and will not hire a colored man. They send all to 
war together but it is a difference when they get back to the U.S. A ee. 

Additional evidence of the tragic toll taken by discrimination is wee 7 that 
proportionats ely, unen ipl oymen t among the nonwhite workers is vreat 1 De troit 
than among their white fellow workers. This is also true Sonic Among 
those who have prepared themselves for white-collar jobs, the shortage of op- 
portunity is more drastic than among unskilled workers. At the time of Mr. 
Markle’s statement, only one white-collar job in his file was open to a nonwhite 
worker. Mr. Markle comments: ‘‘As we proceed down the rungs of job oppor- 


tunities from the skilled through to the unskilled there is some appreciable im- 
provement in the proportion of positions open to nonwhite workers. Unfor- 
tunately there is also an increase in their proportion of the supply. While non- 
whites represented 30 percent of the skilled applicants and 45 percent of the semi- 
skilled, they numbered 63 percent of the unskilled.’’ 


Idle men and women: ni ed obs: the Nation &§ {O88 


The cost in defense production can only be guessed, but figures like the following, 
which are contained in Mr. Markle’s statement, may help us io make that guess: 

In March 1951 in the 7 Major offices of the Detroit labor market area there 
were 508 unfilled job openings for unskilled male workers; at the same time, the 
Employment Service had 874 nonwhite applicants for unskilled jobs in its active 
file 

The Service listed 423 meee jobs for semiskilled workers: its files contained 
the names of 53! nonwhite applicants for jobs in this category. 

At the skilled level Qinen.4 were 719 openings but the agenev concluded on the 
basis of experience that there was no use making referrals from its list of 148 
nonwhite applicants for such jobs. 

\W hil ee mployve r= continued to rep rt 


> 


a critical need for workers to fill jobs in 
all categories of skills, they continued to insist that only white workers need 
apply 


Anticivil righ ts chique tries to bar FEPC forever 


The wartime FEPC was a step toward a democratic solution of the American 
dilemma. The Fair Employment Practices Commission was created by tne late 
President Franklin D. Roosevelt as a measure necessary for the successful prose- 
ecution of World War IT, and was acquiesced in by the Congress until, with the end 
of that war, the power of the anticivil rights minority decreed its death. A vear 
earlier, this group had inserted an amendment to the independent offices appro- 
priation bill for 1945 (Publie Law 358, 78th Cong., act of June 27, 1944) whieh 
attempted to prevent the use of appropriated funds for an FEPC at any time in 
the future, just as the same clique has tried to bind future Congresses by the last 
clause of rule XXII, 

The real FEPC issue as stated by a conservative organ 

The opponents of FEPC talk in terms of moral issues, of principles, of every- 
thing except the main issue—that they fear the economic and political effects of 
economic betterment of the Negro. This is no secret. In the conservative 
David Lawrence’s United States News and World Report of February 11, 1949, 
we find the following remarkable exposition of the real issue: 
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attendance of a part, amount in practice to a necessity of unanimity.’’ (The 
Federalist No. LX XV.) 

Nowhere in the Constitution was there included any requirement for a vote of 
two-thirds of the entire Senate. The Supreme Court has twice emphasized this, 
first when it was argued that two-thirds of the entire Senate body had to approve 
a proposal to amend the Constitution, and again, when it was urged that such a 
vote was necessary to override the Presidential veto. Those cases are discussed 
in the brief which we have submitted to the committee. 

It is a complete misuse of the English language to speak of two-thirds of all 
Senators ‘‘chosen and sworn’’ as a ‘“‘constitutional two-thirds.’’ To appease a 
small unappeasable minority, the Senate has now tried to surrender forever the 
great and most essential powers of constitutional government. 

It will be said by some that the last two votes on cloture—to close off debate on 
FEPC—failed to secure two-thirds of those present and voting. This is true. 
The votes in May and July of 1950 were 52—32 and 55-33, and these are less than 
two-thirds of those voting. But the answer to that is there is nothing in the 
Constitution or in Constitution practices to justify a two-thirds requirement— 
whether it is a ‘‘constitutional’’ two-thirds or an unconstitutional two-thirds or 
any other kind. The vote to end debate should be by majority vote, as it is for 
all the other great actions of Government not specifically named and expected 
by the Constitution itself. 

The Congress declares war, it drafts our sons, it taxes and appropriates annually 
tens of billions of dollars—it does these things and substantially everything else 
by asimple majority vote. Certainly the Senate should be able by majority vote 
to proceed to the point of decision and action. 


Rule ees lets abse ntees vole . no” 


Rule X XII puts a premium on absenteeism, on evasion of a roll call. It makes 
absention a negative vote. I ask the Senators, how would they like an election 
law that required for their election, not a majority vote, not a two-thirds vote, but 
two-thirds of the registered voters—or two-thirds of all over age 21 who were 
eligible but perhaps not registered? Would not such a law actually prevent the 
election of any Senators and Representatives? 

A Senator’s negative vote, cast by not voting at all, carries no public accounting. 
He can linger in the cloakroom, he can drive out to the farm, he can offer any kind 
of excuse or none at all. What Sergeant at Arms can find a Senator who really 
wants not to be found? How often has it been done? 

Senator Wherry claimed for his two-thirds rule that it made almost no difference 
at all. He and other supporters of the present rule declared repeatedly on the 
floor of the Senate that the absolute two-thirds would make cloture harder to 
get by only 116 votes. This claim was refuted by the record of the 19 roll calls on 
cloture between 1917 and 1949. On these 19 tests, the average number voting 
was 83. Under the old rule, itself a denial of majority rule, 56 votes could usually 
have closed debate Now 64 votes are required, 8 more than before 

On the two FEPC cloture votes of 1950, the nonvoters werel2 and 8. But thev 
counted as “no’’ under rule XXII. If the 12 not voting on the first of these votes 
had voted ves,” then the cloture could have been achieved But thev did not 
vote, and no one expects that at any one time there will be 96 Senators who are 


physically well, and present, and willing to vote. 


The power to make the Government helpless 
’ 


rhe margin of difference in the Wherry amendment is just enough for indefinite 


postponement of action on civil rights This is why the Senators opposed to 
civil rights legislation accepted it so cheerfully. Thisis why they worked for it 
and voted for it, and why they are now content. But by exacting the power of 
veto on civil rights, they have conferred the same powers on every Senate minority 
that may form on any issu¢ Any caucus of 33 willful men may now render 


helpless the great Government of the United States 

The practice of unlimited debate in the Senate has been in existence for so many 
vears that many have come to believe that it was the original practice of the 
Senate. However, the first Senate, of which one-half the members had been 
delegates to the Constitutional Convention, provided for majority cloture in the 
first set of rules, adopted in 1789, by permitting the “previous question’’ to be 
raised. Unfortunately for the best interests of the country, this provision was 
removed in 1806—only because of disuse. 


Dead hand of past de prive s future Senators of 7 ile -making power 


But rule X XIT has an even more flagrant and, if allowed to stand, a second fatal 
constitutional flaw. Clause 3 provides that cloture cannot apply to any motion 
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to consider a change in rule XXII or any other Senate rule. The Senate of the 
Kighty-first Congress has attempted to fasten its will on all future Senates. Until 
rule XXII is amended or set aside as unconstitutional, invalid, and of no effect, a 
future Senate no longer can ‘“‘determine the rules of its proceedings’’ as provided 
in the Constitution. The rules have been determined for them once and for all 
by the surrender of the 1949 Senate 

The last clause of rule XXII deprives each succeedir 
tional right to determine its own procedural rules by majority vote 


ig Senate 





vote is now required, for clause 3 will authorize anv one or two st 
to prevent & change in the rules 
The dead hand of the past rules this and future Senates 


embles the fortitude to change the rule, either t 


DV majority vote for a new set of 


ipborn Senators 


iles at its first meeting in a new (¢ 


ongress or by the hard wavy of breaking a 
filibuster against a motion to take up a change in ru 
It was this prospect that Vice President Barkley faced 1949 and that he theu 
hought inconceivable In his ruling on the meaning of the old rule XXII. he 
aid: 
If what is contended is to be the rule of the Senate then tne se ate “AI PVE 
ach a point where it can vote on an amendment to its own rules, if ther a 
letermined effort made to prevent the Senate from er rea ot 
The Chair cannot believe that the Senate | 
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STATEMENT OF ELSIE ELFENBEIN, EXECUTIVE DIRECTOR, 
NATIONAL COUNCIL OF JEWISH WOMEN 


: ; : 
\Iirs. ELFENREIN. Mer. Chairman and members of the committe 
i hesitate to intrude further on vour tim Hive Is sat thro } 
! 
| listened to this lengthy and important testimony 


\s vou state, | wim the executive director of the N; tional Couns 
ff Jewish Women. which has its headquarte! n New York ( Vy ove! 


West Forty-seventh Street, and | am appearing here on behalf of 
nat orevanization 
The National ¢ ounce of Jewish Women. wh Vs hounded muy TSG 
i noy 1} nod mbpership o Vi Oy) OOD ome 40) Mm { 
ouvchnout thre tL nited Stat t¢ ‘Ol ( 
t | thy 1) SPP org of | is| Oy] thi: WOT Tre ol ( bis) 
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it into acceptance of measures for which it has no desire or approval 
Such action tends to arouse popular resentment and brings the Senat: 
into disrepute. 

May I interpolate here as evidence of this, our organization en 
deavors to arouse among its 90,000 members a keen interest in what i: 
happening in the Legislature. 

We believe that women, equally with men, must share the responsi 
bility for building our democratic Government; and I dare say that 
it leads to a great deal of cynicism among our members when we urg: 
that they watch the progress of legislation in which they are interested 
and when they watch and find that their own Senators are completel, 
helpless before a determined minority in carrying through the will o 
their constituents. 

It is the duty of a legislature—and you have heard this over and 
over again, | am sure—not merely to debate but to legislate anc 
therefore to tolerate no course of action by any of its members which 
will absolutely prevent legislation. 

You know, women’s organizations have frequently been admonished 
and exhorted to understand—and I think we have understood and 
have acted on that understanding—that action without study is fatal 
but that study without action is futile 

I would like to, if | may, compare this to what seems to me a very 
basic and underlying truth that should hold for our Legislature, and 
that is that debate without action can be fatal, I think, for the wel 
fare of the country | and, on the other hand, if there is action without 
debate, it ean be equally fatal. 

We hope very much that the Congress, that the Senate, will not by 
impeded in this fashion. 

The National Council of Jewish Women respectfully urges th 
adoption of this resolution on the ground that it would increase the 
efficiency of the Senate, strengthen democracy at home, and, as a 
result, increase American prestige abroad 

| know that I have not said anything that is new to vou gentlemen 
You have had hearings—I don’t know just how long they have taken 
place, how long thev have been going on—but I sat through Mr 
Reuther’s—most of Mr. Reuther’s testimony, and I know that ly 
made some very specific suggestions. 

I realize that vour willingness to advocate or approve, bring out 
with your approval, the resolution in which we are interested doe 
not mean that it has easy sledding. It can be filtbustered to death 

! am no legal expert. We do not have a staff of legal experts 
but we feel strongly—at least, I think I can speak for my organiza 
tion—we feel strongly that if there is a determined group in the Senat: 
to see to it that the filibuster in this instance, at least, is prohibited 
from stifling the legislation that this committee wants to report out 
we think there is a way to do it, whether it is Mr. Reuther’s way 
whether it is either of the two wavs, | am in no position to say, but 
1 am glad he made specific suggestions, and | hope very much that 
someone will follow them through and that something will be done to 
see that the rules can be changed and that we can have rovernment 
by majority. 

Thank you 

Senator Benron. You are a most effective witness, Mrs. Elfen 
bein. We congratulate you on your splendid statement. 
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Mrs. ELFENBEIN. I hope I have not taken too much time 
Senator Benton. We have had two important Jewish organiza- 


fom € 


tions—their experts, Mr. Epstein and Mr. Maslow—who presented 


excellent papers this morning, both of which were constructive and 


helpful. 


Mrs. ELFENBEIN. You understand, I am sure, that our organization. 
is | said before, is Interested in this tvpe of legislation not only because 
believes that it is important to the welfare of our organization but 
ecause we want to see that our country is enabled to have the type 
f legislation which will promote its welfare, and that our interest is 
i general one and not specifically designed to promote a Jewish point 


of view. 


senator BENTON. You have made that very clear, hut | think vour 
point about women was also very well taken. I agree on the general 


desirability of doing everything possible to arouse widespread interest 


of women in public affairs, and 
\Irs. ELFENBEIN You have that Interest, vou know that 
senator BENTON | agree also on the possible development ot 


eynicism on their part if they discover that, through the Rules of 


the Senate or otherwise, constructive action is impossible 

Senator Monroney, do you have any questions? 

Mrs. ELFENBEIN. May I say this: I do agree with Mr. Reuther in 
his statement that the people do not realize how widespread the 
filibuster is or how insidious it is. | think thev know the one fili- 
buster that is blazoned in the paper every year or so. They have 
accepted what was it, Mr. Deeds Goes to Washington or 1 
novie, Where he stood up and filibustered until he was dead on his 
eet, but that was the dramatic thing That is not the continuous 
ort of thing that goes on in the Senate, which they do not real 
nd I am eoncerned anout the evnicism of the American people and 
their feeling of futility and hopelessness if thev feel that their Congres 
annot act. 

Senator Benton. I am surprised that none of the witnesses today 


have brought out strongly that a Major aim of the Communist 


ropaganda today is to destroy the confide nee of oul peopl iN the 


processes oft Ou! Congres A || through the world l cludi oe he ré l 
| 


he United States, through the trofiltration by Communists imto 
Llollywood and otherwise, there are evidences of 
ttack by the Communist propaganda 

Mrs. ELFENBEIN. It is unfortunate, is it not, that we should 
he material 

Senator Brenton. Yes: it is unfortunate that we have practi 
re that play into the hands of the Communists and help reinforee 

feeling of people who are sul 
no sense Communists that their charges against us must be true 
\rs KI ENBEIN | nfortunatels we create ready victims of that 


this strong i? oO 


| 
yeet to this propaganda but who are 


nd of propaganda when we permit this to go on I do think where 
re is a will there is a wa\ \Nlavbe that is because lam u« wom 
d know that when vou are tenacious enough you can get what vou 
init It seems to me that the Senate ought to be able to find 

out of this 
Senator Benton. I do not think it is because you are a woma 
because vou have faith 
\Irs. ELFENBEIN. Just call it doggedne 
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Senator Benron. Thank vou; we are very grateful to you 
Mrs. ELFensein. Thank you 


Senator Benton. Dr. Burns is the next witness. e 
Dr. Burns, 1 understand vou came to town especially today t } 
appear before this committee ) 
Will vou tell us about vour background? I see by vour statemen N 


here that vou are appearing as the representative of the American 
for Democratic Action. ) 


STATEMENT OF JAMES M. BURNS, AMERICANS FOR 
DEMOCRATIC ACTION 
Mr. Burns. Ye 
Senator Benron. Are you here representing the top group or 
Mr. Burns. The national organization. 


Senator BENTON The national organization? 
Mr. Burns. Yes F 
Senator Benton. Give us your background, please. You are 
professor’ | 
Vir. Burns. Mr. Chairman and Senator \ionroney my name is 
James M.- Burn loa sociate professor of political science at 
Williams College. Miv address is 115 Park Street, Wilhamstown 
\1 ; u 
\i , 
fl am appearing in behalf of Americans for Democratic Action, a 
liberal, anti-Communist organization pledged to help strengthen and 
broaden demo racy | this COUNnLPY ana Our side \Iy remarks will 
be brief. 
ADA avors prop sto make th Senut cloture rule more effec 
nuse it believes that the unrestricted use of the filibuster 
dangerous and undemocrati We agree with Prof. Roland Youns 
cl 1O\ Ol t | > here | I unber oO} VOC% ' and : keen student 4) 
= ope ations, that the filrbuste ‘denies two riiiale OF tile dela 
Cratl process th al \ of reason o persuade and the ability ot thr 
\ ( 
| s ) both p f th imple proposition Kirst, th 
diel | of the abilitv of reason to pers lide (mericans like to thin! 
( he Natio i Senat as ‘thr oreatest a liberative body in. the 
world So it is. In certain respects But we must remember thia 
debate or discussion is not an end in itself lts main role is to serve | 
as 2 means of reachine rationally an agreed On end When delibs ri 
Ol s changed trom a rational means to a method Ol preventing 
rational action, thi whole point of eivilized deliberation loses meaning 


The basic argument for the right to filibuster, stripped of non 
essentials, is that there must be some device that will protect a mino1 
itv from an action by the majority that 26 minority feels is too appal 
ingly unjust and iniquitous to be borne. This position has merit 
When a minority has deep feelings cea a subject, those feelings meri 
full consideration The question 1s, What is the test of a policy that 
is flagrantly unjust? The views of some minority? Certainly not 
for une fighting minority worth its salt feels that a majority proposal! 


may be unjust and oppressive. The only possible test in a democracy 
as to whether injustice is being done is the opinion of the people as a 
whole once the minority has had full opportunity to state its cas 
before the — If the minority is unable to rally significant sup 


Ort tO 1ts Cause t | sno rivht to resort to obstruction 
li = 
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What does this concept mean? It means that a minority should 


ve the right Lo delay final aclioh nm the senate for a period ion 


ough for that minority to go to the country as a whol A stro 
und in the Senate is, of course, an excellent means of dramatizing 


sition, and the minority should be allowed to exploit this method 


liy sy the same token once the minority has had this oppe ! 

us failed to mobilize support for its position, and has « dno 

reclable defections from the IMnajority, then its right to delay a lon 

Lhe} omes to an end In short, minority rights in a demo 

ean the right of full opportunity to persuade i Uf 

isIOn fails the Weapon Of obstruction sho ild Lot Me Hilo ( 

place. 

Because (mericans for Demo ratie Actio are | iv dedicat to 

noritv rights consistent with maori rule. we support Sen 

himans proposal ior amendi WwW cloture H : proposal we Del 
rotects those minority rights bevond any DOs lity of aout 

(As for the ‘right of the majority to act e second part of 3 
oposition—TI will not repeat familiar arguments that under demo- 
atic government that right must be protected. Of course it must bé 
therwise, we will have a system without the power to 
Endorsing these familiar arguments—all too familiar to vou gentlemet 
after these days of Lestimony, l am sure we would like to make vO 
yr three further observations that perhaps are not so familiar. 

The first of these is that aclion by vovernment has become o1 

: f the cvreat needs of today. \ century a2V7O ODSLPUCTION Ih the Se] 

, might not have further consequence than ruffled feelings and heated 
words Today vovernment especially our Nat onal Governmet! 
nust act positively in the face of a swelling tide of problems 

1 abroad Kailure to act may be extremely sc rious; it n 
he initiative in the hands of our enemies abroad, or it may 
ngerous developments at home ih as inflation or depression, to 

: ter and row ul til they are hardly controllable | not ea oO 

: emocratiec government to act lnertia and apath eon all ( 
lt takes a long time for even a simple majority to see the need 

' eclion and oO nel But when, evel then nh ObDstructlionist MIO! 

must be won Over as the price ot action, the Odds against freetive 

| vernment become high indeed 
Another danger, closely related to this has not had thre ati 
~ serves This is the danger that the filibuster Mav become a pow 
apon in the bands of outright enemies of democratic governn 
elleve vou were referring LO th ~ probie ma minute ago 
We are accustomed to seeing the filibuster used by Senators with 
vhom we may hotly disagree but whom we respect as fellow believers 
democracy But we mav not find obstruction always practiced 
those with scruples Suppose that, as a re sult of a long period of 
rain—war, cold war, inflation, depression—a group of men got into 
Senate who had little faith in democratic methods of government 
( ed, who were out to finish democratic m« thods of overnment 
| Vhether they might be of the extreme right or extreme left—or both, 
the ease of some Kuropean eountries IS Desde the point The 
that no weapon could serve better the purposes of such 
mists than the filibuste: For, as is well known, the orga a 
, perative filibust ris vVirti ally impossible Lo overcome Noth 


ld please the extremists more than to be handed ways and 1 
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of making democratic government the feeble and spineless thing ir 
fact that they say it must be because of its inherent nature. 

Let us not leave lethal weapons lying around if they are to be use« 
against democratic government. 

One final point: If there is any rival to the American Senate as : 
parliamentary body, it is Parliament in Britain. Anyone living i1 
London must be conscious of how the debates in the House of Com 
mons seem to be part of the ordinary democratic life of the Britis! 
people. These debates are quoted at length in the skimpy Londo 
newspapers of today; they are almost always front-page news. Thesi 
debates are not important because Parliament has supreme power 1 
fact; actually it has little power. They are not important because th: 
minority has power; it has virtually none. They are important be 
cause they influence the opinions of the British people and becaus: 
they are almost always followed by a decision in Parliament. This 
institution, Parliament, with all of its great reputation throughout th: 
world, is a standing repudiation of the idea that obstructionism and 
excessive concern with minority rights makes a parliamentary assem 
bly great. In faet, it is free debate plus final decision that allow 
parliaments—and democratic government as a whole—to operate. 

| make this point, gentlemen, because many times Senators mak: 

casually the point that this is the greatest deliberative body in th 
work |, and I think it is. But I wish sometimes someone would stand 
up and say that ultimately the reputation of a parhamentary body 
turns on its ability to act as well as to deliberate. 

Because Americans for Democratic Action believe m democrat 
action we urge this committee to support a cloture change, like Senator 
Lehman’s proposal, that will allow the minority ample time not only 


to debate in the Senate but to appeal to the country. Because we o! 


Americans for Democratic Action believe in democratic action w 
solicit vour backing for a more effective cloture rule. Because we ar 
all Americans sharing a common task of making American democracy 
work, we hope you will help remove a troublesome and_ possibly 
dangerous barrier to effective democratic government in this country 

Thank you very much. 

Senator Benton. We deeply appreciate your statement, Dr. Burns 
and your coming especially to Washington to present it to us. 

Have vou any questions? 

Senator Monroney. No; I have not. 


Senator Benton. I do not know Prof. Roland Young, but I must 


say that is a remarkable quotation from him, “The ability of reasor 
to persuade; and the ability of the majority to act.” 


Mr. Burns. He was an employee of the Foreign Relations Com- 


mittee in the Senate. 
Senator Renron. I seem to remember him by name. 


The hearings will be recessed until 10 o’clock Tuesday morning, 
when I hope we shall complete them. Moreover, there are hearings 


also scheduled for 10 o’clock Monday morning on Senator Hendrick 
son’s resolution on the subject of germaneness in debate. 

Thank you, Dr. Burns. 

Mr. Burns. Thank you. 

(Whereupon, at 4:45 p. m., the committee adjourned, to reconven 
at 10 a. m., Tuesday, October 9, 1951.) 
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TUESDAY, OCTOBER 9, 1951 


Unirep Srates SENATE, 
CoMMITTEE ON RULES AND ADMINISTRATION, 
Washia gion, D ( 
The committee met, pursuant to adjournment, at 10:05 a. m., in 
om 104—B, Senate Office Building, Senator William Benton p esid- 


Present: Senator Benton. 

\lso present: Senator John C. Stennis of Mississippi 

Darrell St. Claire, chief clerk; and Russell King, counsel to the 
ommiuttee. 

Senator Benton. Shall we now proceed? Let us now go ahead, 

cause Senator Jenner has informed me he must go to another com- 
mittee meeting. Senator Robertson, will you prov eed 


STATEMENT OF HON. A. WILLIS ROBERTSON, A UNITED STATES 
SENATOR FROM THE STATE OF VIRGINIA 


Senator Ronertson. Mr. Chairman and members of tl 
ttee, 1 am emphatically opposed to prolonged and unnecessary 
ein the United States Senate But lam even more emphati ally 
oppos sed to creating a situation which would permit a majority of the 
Senate’s membe ‘ship to impos eon a minority its decision as to what 
te is necessary and what is not 
| indicated my Views on unnecessary debate on September 24th 
hen I spoke for less than a minute on the Senate floor. | pointed 
that we already had had a week of general debate on the tax bill 
that demands for two additional hours of discussion of each of 
amendments then pending seemed excessive. I urged that a 
sonable unanimous-consent agreement be reached to permit us to 
plete action on this vital bill 
\n agreement was reached, and the tax bill was passed, If efforts 
agreement had failed, however, the Senate had available a r medy 
rule XXII. On motion of 16 Senators and with approval of 
thirds of the Members of the Senate a rule could have been 
posed preventing discussion of anything but the unfinished business 
| limiting each Senator to 1 hour on that, with no new motions, 
endments, or other dilatory tactics permitted. 
That is a proper remedy when one or a few membe " refuse to ente1 
0 & unanimous-consent agreement and essential business is being 
peded. It can be applied in such cases without prejudice to the 
hts of those who may feel obligated to speak at length when a 
stitutional right is at stake and when as many as a third of the 
bers of the Senate are unwilling to apply a gag to them. 


1? com 
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In short, Mr. Chairman, I feel that we have gone about as far i 
amending our rule concerning limitation of debate as we can go and 
still insure the functioning of this body as was intended by the found 
ing fathers. To tamper with the rule further as proposed by th ) 
pending resolutions is, in my opinion, not only unnecessary but posi 
tively dangerous to our free institutions. 

One of the pending resolutions would remove only a small ston 
from the foundation of free debate by saving that cloture can bi 
invoked by two-thirds of those present and voting instead of requirin: 


two-thirds of the Senators duly chosen and sworn. Another would ti 
i little farther by permitting the decision to be made by a majorit 
of the authorized membership of the Senate. A third would give thi 


cloture power to a simple majority of those voting and would extend 
the provision to cover changes proposed in rules of the Senate. Thi 
fourth resolution would offer a choice between invoking cloture afte 
1 day DS two-thirds of those voting or invoking it after 14 days of 
debate by decision of a majority of those voting. 

| am opposed to all of those proposals, Mr. Chairman, for reasons 
which I shall mention only briefly today but which I discussed in more 
detail before this committee and at greater length on the floor of the 
Senate in 1949. | would like to have this record show that the Sm 
exposition of my views on limitation of debate in the Senate will | 
found in the Congressional Record of March 15, 1949, beginning on 
page 2556, and that further consideration of the matter and additional 
experience in the Senate since that time bave not caused me to change 
mv views. 

Senator Benton. Would vou like that exposition incorporated into 
the record raya our hearings? 

Senator Ropertson. Mr. Chairman, being dedicated to economy, 
and recognizing that the speech | made on the Senate floor was a 30- 
page speech, I hesitate to ask this committee to reprint it. 

Senator Benron. | forthwith retract my suggestion. 

Senator Roperrson. I think there is a lot of good material in ther 
but | hope this mere reference to it will be sufficient. 

We should not overlook the fact that efforts to limit full freedom ot! 
debate in the Senate have been made periodically for more than 
century and a half, and that the sum total of these efforts is practical] 
zero. The Senate has steadfastly refused to place itself in the bondag 
of rules such as those which limit discussion in other parliamentar 
bodies and, despite the dire predictions of those who have insiste: 
changes were needed, the Senate has continued to carry on essential 
business, our Government has survived, and our country has pros 
pered, 

Our founding fathers, who were right in so many other things they 
did in starting a new experiment in government in the Western 
Hemisphere, found that, while limitation of debate was necessary in 4 
House composed of several hundred Members, it was not wise in thi 
smaller Senate, which was deliberately designed as a balance whee! 
and a check upon hasty and ill-advised legislation. George Washington 
illustrated the function of the Senate when, in a conversation with 
Thomas Jefferson, he poured hot tea into a saucer to cool and said the 
saucer represented the Senate. 

Senator Benron. Do you happen to know whether this difference 
between the two Houses was clear right from the very beginning? 
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i Senator Ronertrson. Right at the start there was no rule on the 
Uni subject of debate in the Senate, and vou could move the previous 
ne question in the Senate as well as in the House; and we operated that 
th wav, | think, for about 17 vears. During that time, as I recall offhand, 
- a motion, or moving the previous question, was made only once, | 

think, in the Senate. Senator Stennis has been studving this thing 
ny | mav have a little reference here to it, but that is my understanding 

Then thev decided to have a definite rule on it, because it was never 
ye contemplated that vou would need any rule for unlimited debate, 

\ pecause, as I said, the founding fathers clearly intended that the 

Senate should be the deliberative body, a check on hasty action 
tt The House is elected every 2 vears; the Senate every 6 vears The 
I House is elected directly by the peopl . but to make the Se nate, pre 
li sumably, more independent, the Senate was selected by action of the 
Ui state legislature We changed that not so manv vears ago, and | 
+O doubt if we improved the situation any at all because, as a matter of 

act, when we said we were going to brine the senate closer to thre 
YI people, to have cirect primaries and veneral election we made 
ut senator subject to State-wide influence Some congressman might 
air ve ina district where the people were in accordance with his y 
Ul and people in other parts of the State, that were not, did not hav 

be chance to intimidate him; but it is not too easv a matter now for 
Ol Senator to stand firm when he has got such powerful and rich and 
na influential groups that seek to cut him down. 
ly Senator Benton. Your point seems to deal with the size of the 

membership. Do vou recall at what point in our history the Hous« 
LO passed 96 Members? 

Senator Rorertson. Well, I do not remember 1 do recall, wit! 
pardonable pride, that for the first 34 vears Virginia had more in the 
House than anvbody else. Of course, Virginia ceded the Northwest 

Territory, and that was settled, and then the coal and steel barons 
uught ina horde from southern Europe to break the hs of weal 
nd strugeling labor in the steel mills and in the coal mu 

Senator Benton. The answer to mv question has just been given 

me by our clerk There wert 106 members in the first House of 
Representatives. Thus there were more than 96 right from the 
Degin ing 
Senator ROBERTSON As | was yong to sav, altel the turn of the 
ul twentieth eenturv, these coal and steel barons just brought in hordes 
workers for the steel mills and the coal mines that reatly stimulated 
ihe population 1n those areas, and on the basis of those poe ople, vheth 
O they could vote or not, thev get more representation 
The importance of having a Senate with full freedom of debate 
becomes evident if Wwe recall that this body Was the result of a coMm- 
promise between demands of the larger and the smaller States which 
| threatened to wreck the Constitutional Convention. The smaller 
States were olven equal representation in the Senate but the advan 
‘ Lao of that representation would be creatly decreased if a minorit 

” could he vagceed bv vote of a simple majority of the membership 
ul In his Manual of Parliamentary Procedure, on which we still rel 
Thomas Jefferson said 

The rules of the Senate which allow full freedom of debate are de 1 

ection of the minority, and this design is part of the wa 
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fore, before tampering with this right, we should assure ourselves that what 
lost will not be greater than what is gained. 

The British Parliament and the Continental Congress had permitted | 
resort to the device of moving the previous question to cut off debate, | 
and that practice was continued in the House of Representatives. | 
The first Senate rules, adopted in 1789, also permitted use of the 
previous question, but it was moved only four times—I said one | 
time, but the actual record shows it was moved only four times an 
used only three times in the first 17 years of the Senate’s existence 
and reference to it was omitted when the rules were revised in 1806 

Senator Benton. May I interrupt vou for just a moment? 

(Discussion off the record.) 

Senator Ronertson. Mr. Chairman, every time I go out of thi 
main door of the Senate in the direction of the House and then tur 
left to go down to the restaurant, | pause a moment to look at two 
pictures. Qn the left is the picture of Henry Clay. On the right i: 
the picture of John Caldwell Calhoun. John Caldwell Calhoun wa 
the grandson of a man named Hight, a Presbyterian from Pennsy! 
vania, who came down into the Valley of Virginia to get religious 
freedom and also a little free land. 

His daughter married a man named Calhoun, and their son was 
named for her father, John Caldwell Calhoun. 

I say I look at those two men because in their day and time they 
were great leaders, and they often found themselves in opposition 
Henry Clay was known as a great compromiser, and Calhoun was 
known as a fire-eater, and we might call him now a conservative. 

Senator Benton. I remember that the first day Secretary Byrnes 
was in the State Department one of the first things he did was to put 
Calhoun’s picture up behind his desk. At least I was told this was 
one of his early acts. 

Senator Rorerrson. Well, he certainly had some fierce eves o1 
him, 

Senator Benton. I do not know where he found that particular 
picture of Calhoun, but he found it somewhere. 

Senator Rornertson. He had some fierce eyes on him, but they wer 
fearless eves. 

When Henry Clav tried in 1841 to revive the old rule in the Senat: 
of moving the previous question, he was badly defeated by Calhoun 
who led the opposition. 

Calhoun said in that debate: 

There never has been a body in this or any other country in which, for such 
length of time, so much dignity and decorum of debate has been maintained. 

Time after time in later years the Senate rejected proposals to limit 
debate except temporarily to deal with an emergency situation. — It 
was only in the face of Woodrow Wilson’s call to deal with what hi 
called “‘a crisis of extraordinary peril” that rule XXIT as we have 
known it was adopted in 1917. It is significant, too, that attempts 
to obtain cloture under this rule were rare between 1917 and 1949 
when we revised the rule, and only four of those attempts during a 
period of 32 years were successful. During the last 2 years no attempt 
has been made to use the revised rule. 

I know it may be said that the rule has not been used more fre 
quently because of loopholes which made it ineffective, but I think it 
can be more soundly argued that the weakness of the rule has resulted 
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from recognition by most Members of the Senate of the obligation to 
preserve those rights which it has tradition: illy accorded to minorities. 
e The rule has been and still is available whenever two-thirds of the 
t Members of the Senate feel, in good conscience, that they are being 
OS mposed upon and that the ane of the Nation is being endangered 
hh ry a few willful men. Senators have been understandably hesitant 
ny to use this rule against those who were willing to stand on their feet 
n ill day and all night if necessary to adequately expose the fallacies of 
an unconstitutional or otherwise dangerous proposal and to appeal to 

i) tne people of the Nation to advise their representatives against 1 


Successful use of rule XXII LO invoke cloture in a few instances, suc hh 
is durine debate on the Treaty of Versailles and the World Court 


it where international issues and national security were involved, has 
rl shown that it can be useful. The failure of efforts to invoke cloture 
ve minder this rule in other instances when one of the so-called civil-rights 
bills was involved merely shows the reluctance of the Senate to restrict 
a lebate on fundamental constitutional issues and does not indicate a 
Vi need to change the rule. 
u This is not a partisan or a sectional attitude 
In the debate over changing the rule in 1917, the distinguishes 
ul Senator Robert M. La Follette, Sr., of Wisconsin, said: 
This Senate is the only place in our system where, no matter what may be the 
e\ organized power behind any measure to rush its consideration and to compel 
1) its adoption, there is a chance to be heard, where there is an opportunity to 
9 speak at length, and where, if need be, under the Constitution of our country 
, ind the rules as they stand today, the constitutional right is reposed in a Member 
f this bodv to halt a Congress or a session on a piece of legislation whic] 
c indermine the liberties of the people or be in violation of the Constit 
ut Senators have sworn to support When vou take that power awa I 
) \lembers of this body 
he said 
I ou let loose in a democracy fore that in the end w be heard elsewhet ot 
re 
The distinguished former Senator from Idaho, William E. Borah, 
aid in 1925 
| have never known a good measure killed by a filibuster or a debat | 
nown @& vast number of bad measures, unrighteous measures, which could 
ive been killed in any other way except through lor liscussion and debat 
here is nothing in which sinister and crooked inter s, seeking favorable 
tion, are more interested right now than in cutting off dis¢ : in Wa 
That is Senator Borah’s speech 
\lore recently. in 1946, our esteemed colleag 1e the senior Senator 
rom Colorado, Mr Millikin, said In & speet h on the Senate floor 
Che Senate of the United States is one of t few : e forums in the 
hich operates on, and guards the right of, free speec! If my cou 
fronted with the horrible choice of surr ering a f the individua 
7 its citizens under our Constitution save one 1 e selected by it, Is 
Vi ion t . . the ao reratint if thy ’ t of free sneee} for 
atingly counsel the preservation « v peech, 
{ s right remains unimpaired all other rights, if lost iv be regained 
1) ° . } 
| have deliberately avoided quoting from any southerner or even 
Democrat in these brief citations because I want to emphasize 
F hat my opposition to proposals to further limit debate in the Senate 


not part of a campaign against enactment of FEPC, anti-poll-tas 
1} 


nti-lynehing, or other so-<« alled ( vil vhts bills 
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I cannot avoid the feeling that some, at least, of those most anxious 
to change the rules are primarily interested in those bills, and | would 
be less than frank if I did not say that I shall continue to oppose them 
because I regard them as dangerous violations of constitutronal prin- 
ciples. 

But the question is broader than that. Even if civil-rights legisla- 
tion were desirable and even if the proposed changes in Senate rules 
would insure its passage, these changes should be avoided. The right 
of a Senator to speak without limit is the right to defend his State, 
and if you take away the right of unlimited debate vou have taken 
away one of the great distinguishing characteristics of our senatorial 
procedure. 

| said at the outset, | am opposed to unnecessary debate; and 
I know that some debate in the Senate could be dispensed with to the 
advantage of nearly everyone, with the possible exception of the on 
who is speaking; but I ean cur b my impatience on those rare occasions 
when I feel some colleague is abusing the privilege of free debate 
much more easily than | can bring myself to endorse any proposal for 
a change in our rules which might still the voice that would warn us 
at a crucial time of a threat to our constitutional liberty. 

Thank vou, Mr. Chairman. 

Senator Benron. Senator Robertson, we had previous testimony 
referring to the two votes in 1950 when the rule was invoked, the 
two FEPC votes, and you may want to eliminate vour sentence that 
“During the last 2 vears no attempt has been made to use the revised 
rule.”’ 

Do you recall those two votes? There was a 55-to-32 vote and 
53-to-33 vote. These two made a total of 21 attempts since 1917, 19 
under the old rule and 2 under the new rule 

Senator Ronertrson. Yes. That is right. Well, we have all been 
under some pressure, and | did not have a great deal of time to bring 
the subject up to date 

Senator Benton. Do you think Senator Millikin, in his statement 
was making a statement against a change in the cloture rule? 

Senator Ronerrson. Oh, ves. 1 think that is very specitic. 

Senator Benron. Because this is the first time we have had sug- 
gested that the issue of free speech is involved in this sense. 

Senator Robertson, we appreciate your coming before the com 
mittee. 

Senator Ronertson. Thank you very much 

Senator Benron. | am sorry, Senator Jenner, that you have had 
to wait. You may how proceed. 


STATEMENT OF HON. WILLIAM E. JENNER, A UNITED STATES 
SENATOR FROM THE STATE OF INDIANA 


Senator Jenner. Mr. Chairman, the statement which I submit this 
morning is made at the request of the ranking minority member of 
this committee, Senator Kenneth S. Wherry, of Nebraska. As the 
chairman undoubtedly knows, Senator Wherry has been ill and away 
from the Senate for the past 3 weeks 

I am glad to make this statement for him in order that some points 
of interest may be included in the record and in order to clearly 
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identify Senator Wherry’s untiring efforts in behalf of a fair and 
equitable cloture rule. 

Some of the history of this effort, I am sure, will be helpful to the 
chairman delegated to consider this question and to those members of 
the Rules Committee who ‘do not have a background of the debates 
n the Senate on the cloture rule amendment 

In the first place, Mr. Chairman, we should make it clear that thes 


hearings are being held at the insistence and upon a motion made by 
Senator Wherry at the meeting of the Rules and Administration 
Committee on May 23, 1951 

At that meeting Senator Wherry made a motion that a definite time 
be set for hearings on Senate Resolution 41, introduced by Senator 


\lorse on January 18, 1951: Senate Resolution 52. introduced by 
Senator Ives on January 31, 1951: and Senate Resolution 105. 


ntroduced by Senator Lehman on March 23, 1951] 
Senator Wherrv’s own resolution to amend the cloture rule. Senat 


lI 
Resolution 203. is also before the committee and was introduced by 
him after he was successful in getting committee action o1 
these hearings 

Also at the May 23 meeting of the committee, I wish to eall 


l 


oh to the fact that Senator Wherry offered a second motion, whic 
iso carried; that motion directed the Rules and Administration 
Committee to hold hearings upon Senate bill 131, a bill to make 
ful the requirement for payment of a poll tax as a prerequisite to) 
na primary or other election for national offices, introduced by 
senator Homer Ferguson on January 8. 1951 


To mv knowledge, Senator Wherry’s motions on May 23 to bru 


ip for hearing both the cloture rule and the poll-tax legislation a 
ay only MOotrons for nvActlioh on this legislation that have been made 
* ~! _ ‘ . 1 j l : | ol 1; s | “ey 

Ms committee, and bso dome he represented thre Wistie OL Lie 
Republican membership 


We all know that li oislation was pr nding on these subjects in 1950 
ind we know that three of the four resolutions now being con 
ave been on the committee calendar since January 24, Jai 


ind March 23, respective ly 


Following this action agreeing to hold hearings, Senator Whe 
mntinued his efforts to vet a definite commitment as to it 
Wines would be On On June S Senator Wherry LUdresst if 


following letter LO SenvaAtoil | 
| 


I. 
i 
| want it inserted in the record 


} | Ted > +? i 
avaen, and the fe ( Ss attached 


Senator Benton. It will be don 


The document referred to 1s as follows 
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It seems to me very important that we carry through on our commitment in 
this respect, and ask that vou set a date for hearings at the earliest possible 
moment. 

Cordially yours, 
KENNETH S. WuHprry. 

Senator JENNER. As a result, tentative dates for hearing were first 
set in August, and then, at the request of some witnesses who could 
not attend at that time, the hearings were finally scheduled to begin 
on October 2. 

It has been brought to my attention that witnesses before the com- 
mittee on October 2 and 3 have referred to the existing form of rule 
XXII of the Senate as the so-called Wherry ame ‘ndme nt. That im- 
pression as is so often the case when the words “so-called” are 
used—1is entirely erroneous. 

Senator Benron. Senator Hayden intends to appear before the 
committee to give us background on the present amendment. It 
has already been brought out that it was Senator Russell who wrote 
section 3 of the present amendment. This is the section which has 
so much controversy and incited such strong attack by witnesses 
before this committee. 

Senator JENNER. As no one seems to have straightened out this 
misapprehension, | believe it would be, Mr. Chairman, appropriate 
for me to review the history of the present cloture rule, to show how 
it came into being; to show that it was a compromise measure which 
does not represent the preference of the junior Senator from Nebraska; 
nor, for that matter, was it the preference of the majority of the 
membership of this committee. 

Senate Resolution 15 was introduced by the chairman of the Rules 
and Administration Committee, Senator Havden, for himself and 
Senator Wherry, on January 5, 1949. 

The resolution was acted upon favorably by the Rules and Ad- 
ministration Committee on February 9, 1949, after a series of hearings 
held between January 24 and February 1. It was reported without 
amendment to the Senate on February 17 by the chairman, who 
presented it for himself and Senator Wherry. Notice was given at 
that time by Senator Hayden that a motion would be made to make 
Senate Resolution 15 the order of business in the Senate on February 
28. 

I submit for the record a copy of this original Senate Resolution 15, 
and call attention to the wording of the original Hayden-Wherry 
resolution, which proposed only to close certain loopholes which had 
deve lope dover the vears in the oper ation of rule XXII. The Havde n- 
Wherry resolution left untouched the requirement in rule XXIT that 
a two-thirds vote of those present and voting was needed to invoke 
cloture. 

Rule XXII, as was enacted in 1917, provided a procedure for 
invoking cloture ‘‘to bring to a close the debate upon any pending 
measure.”’ 

Decisions by the Chair, that cloture can only be applied to a pend- 
ing measure, had been made on two occasions: Once by the President 
pro tempore, Senator McKellar, in the Seventy-ninth Congress, and 
again by the President pro tempore in the Eightieth Congress, Senatot 
Vandenberg. 

I ask permission of the chairman that this copy of Senate Resolution 
15 be made a part of the record at the proper place. 


LIMITATION ON DEBATE IN THE SENATE LS; 


Senator Benton. This is the original resolution? 

Senator JENNER. That is right. 

Senator Benton. As the original, I agree it is an important part of 
ec record. 

The document referred to is as follows 
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is far in his previous testimony 
Senator Jenner. The Havden-Wherry amendment to the cloture 


Wiis cle bated ay fore thre sVehnt ior over 2 we KS 


| would like to refer to the chairman’s attention two ve! ne ane 
orical statements on the history of the « loture rule. and the reasons 
the Havden-Wherrv amendment, as they were made by Senator 

len. beginning on page 1586 of the Congressional Record | 
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February 8, 1949, and by Senator Wherry, beginning on page 1591 
of the Record of the same date. As they are quite long, I shall not 
ask that the statements be placed in the record. 
However, it occurs to me that the merits of the original Hayden- 
Wherry amendment and the study and research that went into its 
presentation to the Senate has been lost sight of in the attention 
subsequently paid to the compromise amendment, which was thy 
outcome of davs of effort by Senator Wherry and others to salvag 
the Havden-Wherry amendment in the face of a relentless filibuste: 
by its opponents. 
| refer the chairman to the Record of the continuous and rapid-fir 
debate that went on in the Senate from February 28, 1949, through 
March 17, to the exclusion of other and pressing business of thi 
Senate 
The majority leadership became so frustrated with the tactics of 
the opposition in blocking consideration of Senate Resolution 15 
that authority was given to the majority leader, Senator Scott Lucas, 
to adjourn the Senate, rather than continue the filibuster. 
This action is shown in the remarks of Senator Lucas on pag 
2411 of the Record for March 14, 1949, when he said, and I quote: 


Mr. Lucas. Mr. President, I requested that the Senator from Louisiana viel 
the floor in order that | might make a motion to adjourn. As everyone know 
in the earlier part of the evening it was impossible for all groups who have been i: 
conference to reach any agreement with respect to the compromise upon the rule 
Since that time, however, it has been reported to me by the minority leader ' 
the Senate that he still believes there is an opportunity for some amicable arrange 
ment satisfactorv to all parties in interest [ have not received anv information I 
of the kind from the distinguished Senator from Georgia {Mr. Russell] with respect 
to anv compromise that might be acceptable to him All the negotiations havi 


come through the minority leader, the Senator from Nebraska 


To this threatened adjournment and consequent loss of a chance to 
bring up a cloture rule amendment, Senator Wherry made the follow 
ine offer of continued effort to effect an agreement with th Opposition 
rather than to scuttle the hope of an improved cloture rule 
The quotation is from page 2412 of the Congressional Record of ‘ 
Mareh 14, 1949, and I again quote: 


Mr. Wherry [am not asking the majorit leader to move to take 
recess He al ise f wh judgment as to what he thinks he should do \I 
ypimic s that we ould t adjour intil every effort has been made to reso 
he differences I sav to the majority leader again that if he moves that 
senate take a recess mstead olf adjournment | . t cooperats to the very be | 
ft mv at t to see if there Is some way VI we can resolve the differe: 
Otherwts f we adjourn, the pending motion, of course, will go « 
with t veer ri wd i na s wn Opportunity of a hietime ( 
ul las ite 1 oa make possil to bring p legislation in an ord 
fachior | 


On Mareh 17, 1949, action on a compromise amendment havi 
been agreed to by 41 other Members of the Senate, Senator Wherry 
submitted an amendment to Senate Resolution 15 in the nature of 


l 
| 


substitute, which is the rule as we know it today. This ecompromis 


amendment in which 41 Senators joined has come to be referred to : 
the so-called Wherry amendment 

I submit for the record a copy of the compromise amendment as 
was passed, showing the list of Senators joining Senator Wherry in its 
submission. The vote on the compromise amendment is shown o! 
page 2724 of the March 17, 1949, Record—63 to 23, without amend- 
ment. Mav that be inserted in the record? 





LIMITATION ON DEBATE IN THE SENATI 1SY 


Senator Benton. That will be Inserted in the recor 
I think it is interesting to insert the names of those people who were 
ssociated with Senator Wherry 
Senator JENNER. They are all listed in the amendment 
Senator Benton. They are? 


' 8VCHULO! Wi NNER The V are all imsted on t} rie im 


Senator BENTON Yes 


The document referred to follows 
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Senator Jenner. In the opinion of Senator Wherry, the compromise 


nendment retained the feature of most vital importance that is, ol 
rmitting cloture to be invoked against anv measure, motion, or 
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ther matter pending or unfinished business before the Senate 
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For the first time in the history of the Senate it was possible to 
apply cloture on a motion to take up, removing the stumbling block 
which rendered the previous cloture rule ineffective. 

The compromise, about which there are so many complaints today, 
changed the requirement of a two-thirds of those voting and present, 
to two-thirds of the Members chosen and sworn. 

Mr. Chairman, my name was among the 41 Senators who joined 
Senator Wherry on the compromise amendment. I know that the 
compromise was accepted unwillingly by the opponents of the legisla- 
tion, and I unreservedly state that without the tireless effort of Senator 
Wherry we would not have the foot in the door that we have today, 
insofar as being able to apply cloture is concerned. 

Were it not for Senator Wherry we would also not have these hear- 
ings, which are being held for the purpose of amending the vote re- 
quirement of the cloture rule. 

Senator Benron. Are you going to comment on section IIT? 

Senator Jenner. I will get to that. 

Senator Benron. | just asked about that because there has been 
much more controversy in the testimony before this committee, deal- 
ing with section II] than there has been on the constitutional two- 
thirds, which seemingly was the second part of the so-called compro- 
mise. 

Senator Jenner. | will get to that. I should be able to finish here 
in 5 or 10 minutes. 

There are those who continue to belittle the efforts made to secure 
the compromise amendment to the rule as it stands today. Their 
complaint is that now the door is opened, it is impossible to get the 
required two-thirds vote of those duly chosen and sworn. That 
seems to me a contentious argument; having had nothing under the 
previous rule, any improvement in the situation—though far from 
perfect—is viewed with suspicion. 

Mr. Chairman, I would like to quote from remarks by Senator 
Wherry in the Congressional Record of March 17, 1949, when he pre- 
sented the compromise amendment for a vote. These remarks begin 
on page 2699 of the Record for that date: 

Mr. Wuerry. Mr. President, we are nearing a vote on the compromise substi 
tute which, for the first time in congressional history, will give us Means to limit 
debate and prevent filibustering in the United States Senate. * * * 

At this point I want to compliment the chairman of the Committee on Rules 
and Administration for his untiring efforts during the past 2 years to bring to the 
Senate a cloture rule which could be adopted by the Senate and which would 
give us the very thing for which I have been pleading. * * * 

Either this cloture rule (meaning the compromise substitute) will work or it 
will not work. The way to find out is to test it. We know, or at least it should 
be known by this time by the press and radio, and the country, that today, as I 
have previously said, the Senate does not have an effective cloture rule 

I challenge the majority leader to bring to the floor of the Senate anti-poll-tax 
legislation after this rule has been adopted. Let us stop talking about the sub- 
stitute cloture rule being no good and give it a test. That is the only way finally 
to get the answer. 

This committee, I am sure, is familiar with the two attempts that 
have been made to invoke cloture since the adoption of the compromise 
amendment. Both attempts were made to bring up FEPC legisla 
tion—one on May 19, 1950; the second on July 12, 1950. 

On the second occasion, the Senator from Oregon, Mr. Morse 
attacked the so-called Wherry amendment, calling it the block to 
the passage of FEPC legislation. 
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It is a matter of record, and I refer to the Congressional Record of 
July 12, 1950, pages 10130 and 10131, that while the motions to 
bring up the FEPC legislation did not carry under the compromise 
amendment to rule XXIT, at the same time, not enough votes were 
mustered in its favor to have carried under the former requirement of 
two-thirds of those present and voting 

Senator Benron. That is true of both the votes 

Senator STENNIS. It is true of what? 

Senator JENNER. True of both votes. 

On the May 19 vote, of 84 Senators present and voting, 52 voted 
for cloture, and 32 were against it. 

On the July 12 vote, of SS Senators present and voting 
cloture, and 32 were against it 

Senator Benton, It is interesting to note that if 


ade} voted tor 


f everv one of the 
12 absentees had been on the floor on July 12, and voted for cloture, it 
vould have carried. 
Senator JENNER. You are likely never to get that situation 
Senator BrentTon. No, of course not. | 
winted it out. 
Senator JENNER. Under the former rule, 56 affirmative 


had this in mind when I] 


votes would 
have been needed to Carry cloture on Mav 19: on July 12. 59 
would have been needed Of COUrSe, unde! the amended rule, 64 
affirmative votes are required 


In answer to Senator Morse on July 12, 1950, Senator Wher 


i y 
stated, and | quote from page 10135 of the Record of that dat 
Mir. Wuerry. I should like to say another thing. 7 called Wherry 
| the compromise amendment), applic \ rights iSUI 
applies to everv measure that may come before the | ted Stat s 
. We do now have a rele f for W ich the senate Nas Dee! TM Ing tor 
60 years, and that is finally an opportunity to vote on a motion to take up.” If 
Senator [Mr. Morse] wants to modify the rule he has a t atte 
do so. He believes in cloture by a majority vote. I do not Soe 
rfectly willing to join hands in a move to modify the rule so as to provide for 
invoking of cloture bv the affirmative votes of tw tI 1 I Senators 
ent and voting. In fact that was my recommendati first place 


Mr. Chairman, these hearings are further evidence of Senator 
Wherry’s willingness to lend his efforts toward further amendment 
of the cloture rule 

There is under consideration by this commit.ce at the present time 
Senate Resolution 41 introduced by the junior Senator from Oregon 
\Ir. Morse. It proposes that a simple majority of those present and 

tinge shall decide the invocation of cloture. 

There is also before the committee a resolution offered by the 
senior Senator from New York, Mr. Ives, which proposes that the rule 
hall be changed to a majority of the authorized membership of the 
Senate, which would be 49 Members 

The resolution proposed by the junior Senator from New York, 
\ir. Lehman, Senate Concurrent Resolution 105 is a little more subtle 

its approach. 

If | understand it correctly, it would amend section 2 of rule XXII 
by the substitution of the exact wording of the original Hayden- 
Wherry amendment. It then proposes to amend section 3 of the rule 

provide that a simple majority of those voting and present can 

oke cloture, after 14 days and 96 hours of debate on the motion 

This would seem to extend to the Senate the privilege of limiting its 
debate, which it already employs through the mechanics of unanimous 
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consent agreements. Outside of that, Senate Resolution 105 would 
invoke cloture by a simple majority vote. 

In my opinion, the section 2 amendment contained in Senate 
Resolution 105, which is the Hayden-Wherry amendment, would 
never be invoked so long as the alternate method of invoking cloture 
was available under the proposed amendment to section 3. If the 
amendment to section 2 is proposed for the purpose of providing a 
faster action in case of an emergency, it would seem doubtful that the 
present amended rule needs to be amended to ac ‘omplish that purpose 
[t is inconceivable to me that a national crisis could arise where it was 
iunpossible to get the vote of 64 Members of the Senate. 

I am sure that I speak for Senator Wherry when I say that he would 
be opposed to allowing a simple majority of Senators present and 
voting to decide the invocation of cloture, whether it be on civil rights 
legislation or on other vital and controversial subjects. 

Under certain circumstances it could mean that less than half of 
the Members of the Senate could impose their will upon the larger 
portion. 

Senator Benton. Even after a 15-day wait? 

Senator JENNER. Fourteen-day wait. 

That leaves for consideration the proposal contained in Senate 
Resolution 203 introduced by Senator Wherry, to return to the rule 
of two-thirds of those voting and present. This would, of course, be 
another effort to put across the original terms of the Hayden-Wherry 
amendment, for Senate Resolution 203 would return to rule XXII the 
original two-thirds voting and present provision. 

With the amendment now in the rule to permit cloture on a motion 
to take up, it seems to me that if Senate Resolution 203 could be suc- 
cessful, we would have as fair and as equitable a cloture rule as could 
possibly be attained. 

Let me assure the committee that Senator Wherry and I will do all 
in our power to assist in the reporting of an adequate cloture rule 
amendment from this committee, and in promoting its passage on the 
floor of the Senate. I thank vou, sir. 

Senator Benron. Senator Jenner, we are most regretful of Senator 
Wherry’s illness. Thank you for coming in his behalf and your own. 
The statement vou have just read is a very clear one and the com- 
mittee is glad to have it. 

However, there is one point that you may be interested in thinking 
much more about, and that is the present section 3 in rule XXII 
This was part of the 1949 compromise. According to Senator Salton- 
stall, section I1] was written in at these last-minute conferences which 
you have described in your paper, and section II] seems to have had 
relatively little thought and very little debate at the time. This sec- 
tion has now become highly controversial from the standpoint of the 
witnesses before the committee and much more important than the 
question of whether the last vote shall be a constitutional two-thirds 
or two-thirds of those present and voting. 

Section 3 makes rule XXII on cloture inapplicable to any suggestion 
to change the rules of the Senate. This qualification of Senator 
Wherry’s and Senator Hayden’s recommendation now makes it, for 
all practical purposes, impossible for the Senate to change rule XXII 
or any other rule of the Senate if there is any substantial group in 
opposition. 
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Some Senators have contended that this section 3 is uneonstitu- 
tional 

Senator Srennis. Mr. Chairman, may I ask Senator Jenner just 
two or three friendly questions, if he is not in too big a hurry? 

Senator JENNER. [Tam now 30 minutes late 

Senator Srennis. There is no one here opposed to the change at all 
Senator Jenner, vou have a very fine statement there | do not 
agree with all the points, but you do favor the two-thirds of those 
present and voting invoking cloture, that is vour position? 

Senator Jenner. | think that is the only practical adeq iate and 
safe cloture rule. 

Senator STENNIS. So vou want at least that much power for a minor- 
tv left in the Senate rules. You think it is necessary, do vou not? 

Senator Jenner. Well, you can put it that way. — 

Senator STENNIS. You think it 1s one of the remaining checks and 
balances that is left in our Government. do vou not? 

Senator JENNER. That is richt 

Senator Stennis. And you would not want 

Senator Jenner. This is the only free parliamentary bod) 
the world 

Senator STENNIS. That is right 

Senator Jenner. And in our form of government—I do not believe 
the premise, the ideals of our forefathers, were laid down on majority 
rule , 

Senator Stennis. [ thought that was vour position 

Senator JENNER. In addition to that, it is my behet that the pro- 
posal for two-thirds voting and present is a practical approach, and 
the only thing you will ever attain. You might as well be practical 
about it 

Senator Benron. That is Senator Wherry’s view, as I understand 


») 
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senator dy NNER Yes 

Senator STENNIS. So many of the checks and balances that we used 
to have have been discredited and more or less discarded in the last 
quarter of a century, is that not correct? 

Senator JENNER. Exactly 

Senator STENNIS. For instance, the independence of the three 
branches of Government has, in part, been destroved 

Senator Jenner. Yes. About the only thing left that I can see 

senator STENNIS The invasion by the executive bram h 

Senator JENNER. Is that the Senate can still talk, and vou ean stil 
raise taxes and appropriate money 

Senator STENNIS. That is right 
Senator Jenner. These are about the only powers left that the 
Coneress has retained to itself, and they are losing those every day. 

Senator Stennis. Yes. I agree with that heartily; and the general 
trend for the last 25 vears has been for the executive to impose his 
vill on the legislative and the judicial, is that not true? 

Senator JENNER. Yes: but that 1s the leoislators’ fault beeaus« 
hev have abdicated to the executive; they have given up the power 
f the purse and have turned it over to bureaucratic government. 
Senator STENNIS. That is the definite trend in government 
Senator JENNER. No question about it; and we ar headed down 
road to state soe ialism 
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Senator STeNNIs. The fact that the judicial branch of the Govern- 
ment for the last 25 years, in particular, has tended to encroach upon 
the powers of the legislative; don’t you think that is correct? 

Senator Jenner. Exactly right. 

Senator STENNis. Do you not look upon this rule with respect to 
cloture as being virtually the last remaining bulwark of checks and 
balances that we have left? 

Senator JENNER. I have tried to express that in my statement. 

Senator Srennis. Yes. That is your position, is it not? We just 
disagee upon the application of the two-thirds rule. 

Senator JENNER. Yes. 

Senator SreNNis. Thank you, Mr. Chairman. I wanted to bring 
that out 

Senator Benron. I am glad you brought that out, Senator Stennis. 
However, the principal controversy in testimony before the committee 
is not the change from two-thirds of those present and voting to a 
constitutional two-thirds—the issue which was emphasized so much 
throughout Senator Jenner’s statement—partly because an analysis 
of the 21 votes on cloture since 1917 shows that there is only one vote 
where this change would have made any difference. 

Senator STENNIs. Yes. 

Senator Benron (continuing). But the point is section 3, which 
keeps the cloture rule from applying to any effort at any future 
time to change any rule of the Senate. 

Senator STENNIs. Well, that was the rule before this so-called 
compromise in 1949 was enacted, was it not, Mr. Chairman? 

Senator Benton. This is apart from the intentions of the vote on 
cloture in 1917, but I do agree that before the compromise was en- 
acted in 1949, for all practical purposes the rulings had worked out 
so that cloture did not apply to anything at all, including the rule. 

Senator STENNIS. Correct. 

Senator Benton. So, in making the 1949 compromise, the question 
of rules of the Senate was not brought under the compromise? 

Senator STENNIS. That is right. 

Senator Benton. It was excluded from the compromise? 

Senator Stennis. That is right. 

Senator Benton. I understand, Senator Stennis, you are willing 
to have Senator Ives testify before vou do? 

Senator STENNIS. Sure. Let us get this straight. I am not only 
willing for Senator Ives to proceed, but so far as I am concerned, 
any of the proponents. 

Senator Benton. On behalf of the committee, I am grateful for 
your courteous statement. 

* Senator SteNNis. Let us see, how many others are there as pro 
ponents? 

Senator Benton. I only know of Senators Ives and Morse. 

Senator STENNIS. You are not going to go beyond 12 o’clock? 

Senator Benton. I had not expected to. 

Senator STENNIS. Would you excuse me until tomorrow, or hear 
me tomorrow? 

Senator Benton. We have Mr. Philip Willkie as a witness, but 
he could follow you. 

How long do you think vou are going to take, Senator [ves? 

Senator Ives. Five minutes. 
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Senator STENNIs. | would like to listen. 

Senator Benton. We had expected to finish up this morning 
Senator STENNIS. You mean finish the hearings? 

Senator Benton. Yes. 

Senator STeNNis. There are quite a few men that vou have just 


vot to hear, I think, Senator Hull, Senator Byrd senatol Russell, and 


Senator Holland. 

Senator Benron. | have not understood that 

Senator STENNis. They are not here this morning but they want to 
be heard. 

Senator Benron. We have not previously heard that they want to 
appear before the committee 

Senator STENNIS. Well, | am bringing that message strongly to 
you now 

Senator Benron. We are willing to arrange hearings so that they 
may be heard; but this is the first that we have known that they want 
to be heard. 

Senator Srennis. Yes. I called Mr. St. Claire and talked about 
this many times, about when you were going to let the opposition open 
ip, you see, and it was set for Thursday, and then it was set fer to- 
day, and I told him of several names, and he said they had not so 
notified the committee. 

Senator Benron. Mr. St. Claire again confirms the fact that we 
have not heard from them, and the committee had expected this morn- 
ing—at least, | expected, perhaps because | was not adequately in- 
formed—that those who wanted to appear in opposition to any change 
in rule XXII were going to notify us. Had thev notified us, if we 
had not had enough time this morning, we would naturally have set 
another day. 

Senator Srennis. Well, the only reason those men are not stand- 
ing here right at this table is because they are at the committee 
meetings, vou see, 

Senator Benton. Let us ask Mr. St. Claire to take the names of 
these Senators you have given us, and check with their offices 

Senator Srennis. Well, I have Senator Hill who expressly re- 
quests to be heard. 

Senator BENTON. Seemingly we must check with their offices and 
try to set a day. 

Senator Srennis. He is on the Appropriation Conference Com- 
mittee, vou see, now; Senator By rd expressly wishes to be heard. 
Senator Byrd’s wife is very il 

Senator Benton. Yes, | know. 

Senator Stennis. And he may have to send a statement. Senator 
Russell, who is on another Appropriations Conference Committee, 
wants to be heard; Senator Olin Johnston, who ts also tied up in a 
conference committee, wants to be heard; and Senator Holland of 
of Florida is standing by. He is ready any time you call him. 

Senator Benton. Shall we set a morning next week that is most 
onvenient for this group? 

Senator Srennis. All right. 

Senator Benton. With a strong hope on my part that in that 
norning we can hear those who want to be heard, and wind up our 


nearings. 
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Senator Srennis. All right. That will be fine. There will be 
others. 

Senator Benton. Yes? 

Senator SrTeENNts. In addition to these. 

Senator Benron. We will be glad to hear from everyone on that 
morning. 

All right, Senator Ives, please proceed. 


STATEMENT OF HON. IRVING M. IVES, UNITED STATES SENATOR 
FROM THE STATE OF NEW YORK 


Senator Ives. Mr. Chairman, I want to thank Senator Stennis for 
his courtesy. 

Senator Benton. Senator Ives, IT am grateful to you for your 
patience in sitting here this past hour. 

Senator Ives. You know where I am bound for, the same place as 
vou are; it is all right with me. 

1 have been very much interested in the presentations that have 
been made, and I appreciate the opportunity to be heard very briefly 
myself. I shall not take too much time. 

The resolution introduced by - able junior Senator from Massa- 
chusetts, Mr. Lodge, and myself, S. Res. 52, it will be noted, amends 
the second paragraph of bap he 2 of rule XXII of the Standing 
Rules of the Senate by striking out the words “by two-thirds of the 
Senators duly chosen and sworn”’ and inserting in lieu thereof “by the 
vote of a majority of the authorized membership of the Senate.” In 
other words, this resolution, if approved by the Senate, would permit 
the Senate thereafter to conduct its procedural functions in accord- 
ance with the will of no fewer than 49 members. 

1 am not the first one to offer an amendment of this nature during 
the time in which I have been a Member of the Senate. Neither is 
this the first occasion on which I have publicly espoused and supported 
such a proposal. Indeed, whenever the consideration of a new cloture 
rule has been before us, 1 have indicated my strong belief that every 
legislative body, meluding the United States Senate, msofar as its 
procedural activities are concerned, should be controlled by a majority 
of its total potential membership. 

I realize that there are those who feel just as strongly as do I regard- 
ing the question of cloture and the abolition of the filibuster and who 
are advocating other methods and other vote ratios by which to con- 
trol the length of debate by invoking cloture. Tam most sympathetic 
toward all of these recommendations. I am very glad indeed that 
vour committee is giving to them such careful and thorough considera- 
tion. 

However, my support of the plan T am backing necessitates my 
criticism of what appear to me to be defects in the so-called principles 
on which other and different plans are based, which deal with the 
same subject. It has seemed to me that any other plan of this nature, 
which thus far has come to my attention, provides for the procedural! 
ope ‘ration of the Senate by minority action, in one form or another. 

The present provision in rule XXII obviously places the Senate 
the mercy of as few as 33 of its Members. A simple provision re guile 
ing the approval of two-thirds of a quorum would be searcely an im- 
provement, even were it to embrace action on eve ry measure, motion, 
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or other matter pending before the Senate; such a provision in its 
effect would occasion participation by SO THany Ni mbers oO] thie SeTL< 
ate that a minority of scarcely more than 33 Members generally 
would control. 

On the other hand, any plan which would permit action of the 
nature we are discussing by a mere majority of a quorum undoubtedly 


would end in invoking cloture most of the time by the affirmative 
action of fewer than a majority ol the Senate’s authorized member- 


ship. In other words, by this process a minority in the Senate could 
control in every Instance and under all CITCUMSLALLCE Lh¢ procedure 


und course of the Senate in acting on any CIverl Question or matte! 

Insofar as proposals calling for complex or elabo 
requirements in the process of bringing an issue to a vote are con 
cerned, aVany one of them would seer to he cle finitely an improvement 
over the present provision in rule XNXILT. But it seems to me that 
the verv complexity of some of these proposals may interfere with 
their acceptance by the Senate, which must be obtained in order 
do away with the present 64 requirement. Certainly anything which 
iS complicated Is not so likely to be acct pted 2S IS something MoO}! 
simple and more easily understood. 

As | have stated, however, | feel so stronely revardine this whole 
matter of filibuster and cloture 

Senator Benron. May | interrupt, Senator Ives? It is not just 
the acceptance by 64 Members; it is the acceptance by 64 Members 
who are actually present and voting 


Senator Ives. That is correct If the stenographe r will add that 
to my statement, l would appreciate that That is what I meant 
by it 

Senator Benton. This has come up several times in the testimony. 

Senator Ives. That is the stumbling block | happen to be one 


of those who voted against it; Senator Morse also voted against that 
proposal when it was before us 

Senator Benron. This goes back to your earlie point that the 
present provision of rule NXII obviously places the Senate at the 
merey of as few as 33 of its Members, even if they are all absent 

Senator Ives. That is right 

Senator Bentron. It would seem to me, after having listened for 
several davs to the testimony presented before us, that 33 is too hich, 
urely if ther need to be absent If rule NAIL stated that cloture 
could be prevented bv the vote of 33 \Mlemb ‘rs who were then presel 
and voting, this would be something else Hevain and Very different 
from having to have 64 on the floor to secure it 

Senator Ives. The port Lam driving at is that 33 do not even have 
to be present If there are 33 absentees, if all who are present vote 
one way, 33 absentees can defeat the whole thing 

Senator BENTON. Yes: all thev need to do 1s to be absent: the vote 
does not require an affirmative action by the 35; it is jus 

Senator Ives. I did not indicate that it do 

Senator Benron. Require action by absenteeism 

Senator Ives. That is what ‘lL attempted to bring out in my state 
nent. That has been my objection to the present rule. 1 agree with 
he presentation made by Senator Jenner insofar as the rule broadens 
he control of the Members of the Senate over their deliberations by 
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including motions and matters pending before the Senate; that is an 
improvement. 

Senator Benron. Yes; that is an improvement. 

Senator Ives. But, at the same time, when they did that they 
defeated their whole purpose by imsisting on 64 Members to be 
present and voting m favor of the question. That defeated every- 
thing that had been gained, in my judgment. 

Senator Benron. Would it not be more accurate to say that in the 
case of certain types of national emergencies, where a very tiny group 
might try to obstruct needed legislation, can successfully achieve 
cloture, but that no sure vote is possible in other areas of possible 
legislation notably those areas affecting civil rights? 

Senator Ives. In a dire emergency it probably would have that 
effect, but I cannot imagine a dire emergency where a Member of the 
United States Senate, even one member, would stand in the way of the 
safety aud welfare of the country. 

Senator Benton. We have had described to us the very interesting 
historical background of the debates prior to World War I which led 
to the first rule in 1917 

Senator Ives. | remember that. 

Senator Benton. During which President Wilson siated—what 
was the phrase he applied to them? 

Senator STeENNts. A little group of willful men. 

Senator Benron. Was that later? 

Senator STENNis. That was later; that was afterward; that is right. 

Senator Brenron. At any rate, President Wilson, in these 1917 
debates, where a very small group opposed action on measures 
regarded as of great emergency nature, asserted that the Government 
had been reduced to impotence, 

Senator Srennis. That was a ship-arming bill. He armed the 
ships anyway. 

Senator Benton. The group was a very much smaller group than 
33; and it was that 1917 experience that led to the adoption of the first 
cloture rule in 1917, which was later found to be meffective, and which 
led up to our present rule XXII. 

Excuse me for interrupting. 

Senator Ives. | appreciate your comments. 

As I have stated, however, I feel so strongly regarding this whole 
matter of filibuster and cloture that I would support any proposal 
which would improve the present situation, if it could obtain sufficient 
approval in the Senate to assure its adoption. The present plight of 
the Senate, in which the Senate can and occasionally does become 
paralyzed and the victim of the inadequacy of its rules, is most 
dangerous, and as the twentieth century advances, is continually 
growing more dangerous for the Nation. All of us know that it is 
possible for a willful minority to cripple the Nation in time of crisis 
That is the point that you raised. 1 say it is possible; I do not think 
it is probable today. 

Senator Benton. I do not think it is probable under the new rule, 
to get as many as 33 to oppose emergency needs in time of national 


crisis. This is of course an improvement and to get it, as outlined 
by Senator Jenner, the men who agreed on our present rule XXII 
compromised not only on the constitutional two-thirds, which we now 
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have instead of the 1917 provision, but agreed to a far more serious 
compromise is the new section 3 in rule XXII. 

Senator Ives. Well, that may be; but the reason I voted against 
the proposal was because of the 64 requirement, the two-thirds re- 
quirement. That, as I see it 

Senator Benton. But as to the new section 3. no witness has come 
before this committee with any practical suggestion as to how to get 
this section changed. The new section 3 makes any proposal to 
‘hange the rules of the Senate, including your resolution 

Senator Ives. | know it. 

Senator Benton. Something that is excluded from the cloture rule 
even if you can get the constitutional two-thirds 

Senator Ives. Subject to unlimited debate 

Senator Benton. Excluded from the cloture rule 

Senator Ives. Yes; | understand that. But I think we are talking 
ibout what we should have, are we not, and not something 

Senator Benton. Yes, partly, but also how to get it 

Senator Ives. That may stand in the way. If we can find out 
vhat we ought to have, then we can go to work on it and see whether 
we can bring it about 

Senator Benton. Yes; that is a reasonable approach 

Senator Ives. Of course, the immediate thing that we need is to 
vet rid of that 64 requirement. Perhaps vou are going to have to 
do this step by step, but what I am talking about here is the general 
principle 

l am convinced, after 22 successive vears 1n a legislative body, that 
every legislative body, in its function, in its procedural operation 
should be controlled by the majority of its total authorized member- 
ship; that is what [am driving at. By any other process, a minority 
an control, and sometimes does. 

‘To continue, Mr. Chairman, such a possibility should never be 
ermitted to exist and should be eliminated with a minimum of delay. 

\s I have indicated throughout these remarks, | am firmly con- 
vinced that no legislative body, particularly a House of Congress, 
should allow itself to be in a position in which it cannot control its 
ictivities and deliberations. This is the kind of condition, most 
inhappily, which for many vears has afflicted the United States 
senate 

furthermore, no minority in a legislative body should ever be 
lowed for an indefinite period to thwart the will of a majority in 
that body. This principle would apply whether by affirmative or 
negative action a minority would deny the right of a majority to 

ave the majority will prevail 

The resolution which Senator Lodge and my self have introduced 
eems to us to meet adequately the problems | have cited and the 
requirements | have stated. 

Mr. Chairman, before I close I would like to point out one thing: 
\ great deal of apprehension is expressed regarding the loss of author- 
tv, the loss of protection, it might be said, which would occur where 


1 


ne smaller States are conce rned, if a proposal such as that which 


as been advanced by me were to be adopted 
| am here to tell you that any such loss as that would be far more 
rious where the large population states are concerned 
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If we view the United States Senate as a body representing the 
States, we will notice that the great majority, probably three-quarters 
of the States represented in the United States Senate, do not have 
very large populations. 

The other quarter or so of States represented in the Senate have 
the large populations and are, it will be noted on many votes, some- 
times outvoted in matters where the interests of the smaller States 
seem to be in conflict with the interests of the larger ones. 

| hope I shall never see the Senate of the United States, that is, 
the States being represented in the United States Senate, speaking as 
States consistently on the basis of size. I raise the point here that 
the smaller States, the States with the smallest population, have far 
less to lose by changing the cloture rule as I propose, if anything 
I do not tl hand they have anything to lose. I cannot think what they 
would lose by a change such as | propose, and I recall that the dis- 
tinguished chairman of the Committee on Rules and Administration 
has pointed out on several occasions in the past, when this same 
matter has been under discussion, that New York State, for example, 
which still has about a tenth of the papulation of the United States, 
has a great deal more to lose by what is being proposed than has any 
other State in the Union, and I firmly believe, Mr. Chairman, that 
the welfare of the country is better safeguarded by proposals such as 
[ am making or other Senators are making, than by the kind of 
cloture provision we now have in the Senate rules. 

Senator STENNIS. May I ask one question on that point? 

Senator Benton. Yes. 

Senator STENNIS. Senator Ives, as a matter of fact, about the only 
vote in the National Government the small States have is the vote in 
the Senate. By comparison—I mean, you take your State, 1t towers 
over the smaller States in the House of Representatives with some- 
thing like 45 votes, and some States have only 1, is that not correct? 

Senator Ives. That is absolutely correct, Mr. Chairman. 

I want to point out, however, to my very good friend, Senator 
Stennis, that the small States, as I have indicated, still constitute a 
tremendously large majority in the United States Senate, and as long 
as that majority obtains you do not need to fear any kind of a 
cloture rule which may bring debate to an end, because you have the 
votes. We all know that what counts in the final analysis are the 
votes. 

Senator Benron. I do not see how there is an issue on this cloture 
rule that applies to the big versus the small States. If there is such 
an issue it has not yet been made clear to me. 

Senator STeNNis. I do not raise that point, Mr. Chairman, and I 
do not think Senator Ives does. 

Senator Ives. The point that I am talking about has been raised 
by indirection. It appears to have been raised by indirection, because 
I heard Senator Robertson in his statement say something about 
entrenched power or something of that kind. I am not sure what he 
meant by that, and I am not sure | understood the term he used 
correctly. 

Senator Benton. There has been a question raised as affecting the 
large taxpaying States. 

Senator Ives. They do not control in the United States Senate. 
You saw what happened when we from New York were trying to 
protect the savings-banks situation; we were told where to get off. 
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Senator Benton. Perhaps, with respect to your point, you should 
put it in terms of money rather than population 

Senator Ives. [ do not think that money cuts much ice when it 
comes to the United States Senate; do you? 

Senator Benton. That has been previously brought out 

This table that was inserted at the start of these hearings will inter 


est vou, Senator Ives. Of the 21 votes on cloture since 1917, only 9 
would have passed with your constitutional change 
Senator Ly ES | appreciate that | still maintain. Wi not one of the 


pending proposals were adopted, that mine is the proper way to prevent 
minority control at any time in a legislative body 

senator By NTON lt Is interesting though that even vour s ivcested 
requirement of 49 to achieve cloture could not hay by hved up to 
12 cases where the vote was taken. There is a much greater prot 


tion in the requirement of 49 than there is in the mere majority 


Senator Ivers I would point out that when it com Lo | Trial 
ot 1 

Senator Benton. A mere majority would result in 14 out of the 2 
which have carried Under vour sugeestion only nine would have 


Cul ried 


Senator Ives. That is right 

In that connection, | pomt out that all our reorganization plans 
have to have 49 1n opposition to th to have them turned dow wd 
[ think, for the most part, th { Provislol. has Wo! 1 out 
factorily There has been some eriticism but. on the whol 
worked pretty well 

Senator BENTON l agres 1 thin that sys Hd oF Ltiat ie h 
worked very well 

Senator Ives. | want to sav one other thins I Ood Tl aq tron 
Mississippi before | leave hate to take up this time but I thin 
perhaps we are runnin into a situation nowadavs whe tl Hlouse of 
Representatives, which is supposed to represent pop ilatio mav n 
be, in effect, on many occasions representing strictly populatio 
think there is a tendency to follow party lines, ideologies, and things 
ot that kind rather than. the population theory thi tha the 
senate is still looking after all the States, as such But actually when 
it comes to the big States with the big populations, if it be a matter of 
population and the mterests of populations and if the House is not 
itself to look after populations, as such, and the Senate eannot look 


after populations because of the way im which it is constituted, then 
the big States. as such, are really without representation im the legis 
lative branch of the Government of the United States 

Senator STENNIS. Mr. Chairman, I want to make it clear, and | am 
sure the.Senator from New York had the same sentiment, that | was 
not raising the issue between the small and the large States 

Senator Ives. I know vou were not 

Senator Benron. You made that clear, at least I thought vou did 

Senator STENNIS. | just thought it ought to be poimted out in th 
record, the top-heavy representation they have in the House of 
Representatives. 

Senator Ives. But in hearings we have had in the past—-I am sur- 
prised it has not appeared in these hearmgs—in hearings we have had 
in the past-——and you will remember this, Senator—the question of 
conflicting interests between large and small States has arisen. To be 
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sure, such a situation is most regrettable. After all, this is the United 
States of America, and our basic interests are primarily the same. 
But if there be such a thing as a conflict of interests among us, this 
conflict has rested, as demonstrated or as pointed out in past hearings, 
between the small and large States. I have hated to hear that situa- 
tion cited. ‘There never should be anything like that in America, but 
nevertheless we have heard of it in the past, and you may hear of it 
again before the hearings are over. 

Senator Benron. Thank you, Senator Ives. We are grateful to 
vou for your considerable waiting this morning. Your contribution 
will be most helpful to the committee. 

Senator Stennis, am I right that it is vour wish that Senator Morse 
should proceed now? 

Senator STENNIs. Yes. 

Senator Benton. We are sorry for the long delay, Senator Morse. 

As the chairman this morning, I am very happy to have this chance 
to applaud your distinguished leadership in this field and in the area 
of civil rights legislation and on your interest over a very long period 
of time, I welcome this chance to congratuls ate Vou as vou begin your 
Statement. 


STATEMENT OF HON. WAYNE MORSE, UNITED STATES SENATOR 
FROM THE STATE OF OREGON 


Senator Morse. | know you are always very kind to me, Mr. 
Chairman. 

I want to say that | appreciate the honor of testifying here this 
morning very informally on Resolution No. 41 of the Senate, of which 
the distinguished Senator from Minnesota, Mr. Humphrey, and I are 
the joint authors and sponsors. 

[ would like to have consent to have the resolution inserted in the 
record at this point as part of my testimony. 

Senator Benron. The regulation was inserted at the beginning ol 
the hearings, but if it bears directly on your swing comments we 
shall insert it again. 

Senator Morse. Thank you. 

Senator Benton. In order that your immediate comments. will 
now be made more clear. 

(The document referred to follows:) 


Res. 41, 82d m¢g., 
RESOLUTION 


Resolved, That subsection 2 of rule XXII of the Standing Rules of the Senate, 
relating to cloture, is hereby amended to read as follows: 

“Tf at any time, notwithstanding the provisions of rule III or VI or any other 
rule of the Senate, a motion, signed by sixteen Senators, to bring to a close th 
debate upon any measure, motion, or other matter pending before the Senate, 
or the unfinished business, is presented to the Senate, the Presiding Officer shal! 
at once state the motion to the Senate, and one hour after the Senate meets on 
the following calendar day but one, he shall lay the motion before the Senate 
and direct that the Secretary call the roll, and, upon the ascertainment that a 
quorum is present, the Presiding Officer shall, without debate, submit to the 
Senate by a yea-and-nay vote the question: 

“Ts it the sense of the Senate that the debate shall be brought to a close?’ 

“And if that question shall be decided in the affirmative by a majority vote of 
those voting, then said measure, motion, or other matter pending before the 
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Senate, or the unfinished business, shall be the unfinished busine to the exclusion 
of all other business until disposed of 

‘Thereafter no Senator shall be entitled to spea all more than one ho 

the measure, motion, or other matter pending b the Senate, or tl 
finished business, the amendments thereto, and moti affec { h \ 
except that anv Senator may vield to any other Senator a reanv part 
aggregate period of time which he is entitled to speak; and the Senator to 
e so vields may speak for the time so vielded in addition to anv per 
which he is entitled to speak in his own righ It sha the duty of t Pi 
siding Officer to Keep the time of each Senator who speal Kxeept | , 
ious consent, no amendment shall be in order after t vote to | { debat 
o @ close, unless the same has been presented and read prior to ut til No 
lilatory motion, or dilatory amendment, or amendu verma i 
rder. Points of order, including questions of r arn ‘ ‘ 
lecision ol the Pre iding Office r. shall b lee} { “d Wil 1 

Sec. 2. Subsection 3 of such rule is hereby repealed 

Senator Morse. Thank you very much 

\ reading of the resolution just inserted, Mr. Chairman, will show 
that it provides for a simple majority for limiting debate in the Senat 
the same procedure for the filine of the clot Ire petition, signed 
seTlators, as pre ently exists, but after cloture has been voted you 


simple majority vote, then each Senator will have | hour after clot 
to speak on the merits of the issue, as he sees those merits, and he has 
the privilege, if he does not want to use his time, of farming out all or 
part of his time to any other colleag le m the Senate 

l have made these arguments before ta hearings on cloture and on 
the floor of the Senate, so [ will summarize them very briefly 

This farming-out priaciple in the Morse-Humphrey resolution is 
very important because | think in practice it guarantees adequat 
lebate even following cloture. The historic, traditional rules of coum 
esy of the senate, l think, would in any situation munarantee to 
Members of the Senate adequate time to discuss the merits of an 

fter cloture even from colleagues in tl 
the merits of the issue, who do not interne 
ssue 

We see that practiced almost every time we have a unantmnous-con- 
sent agreement, where Senator A, opposed to Senator B on a certa 
sue, but not imtending to speak on the issue, is perfectly willing to 
im over to B some time to speak ta opposition to the position that 
Senator A would have spoken on had he taken the floor 

Mr. Chairman, in my optoion, a provision that guarantees if the 
vant to use the time, 96 hours of debate following cloture will pre 
idequate time to discuss the merits of any issue. We can take judich 
notice of the fact that 16 men will not sign a cloture petition, un 
they are satisfied that adequate debate has been held 

The third and last main point I want to emphasize in a digest of the 
\lorse-Humphrey resolution is that it repeals the provision that pro 
hibits cloture on a proposal to change the Senate Rules 

[ think that is fundamental 

Senator Benron. If you could get this last thing done, it would be a 
reat first step toward vour first objective 

Senator Morse. Mr. Chairman, the compromise—which was not a 
noble compromise—and about which we have heard so much, and 
Which constitutes the present cloture rule, requires that to break the 
tranglehold of section 3. we must break a filibuster. I do not think 
here is any other way out of it. The American people must be edu- 
ated to the understanding of that. and those responsible for that com- 
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promise must answer to the American people for beimg a party to a 
cloture procedure that prevents the closing of debate on a motion to 
consider taking up an item of business to change the rules. 

Senator Benton. As a distinguished legal scholar, Senator Morse, 
vou may be interested to know that Senator Humphrey and Senator 
Lehman contend that that section 3 is unconstitutional. 

Senator Morse. Well, | am not going to discuss the matter of con- 
stitutionality here this morning, because | have come to discuss the 
public and political policy involved. 

Senator Benron. Our committee has ignored this contention from 
the standpoint of our hearings except to continue to make inquiries 
about it, because we have felt that there is no choice for us as a com- 
mittee except to assume section 3 is constitutional, and to proceed 
accordingly through the hearings. 

Senator Morse. Mr. Chairman, | propose on this occasion to 
talk to the American people through this committee. I have said 
elsewhere, that I have reached the conclusion it is no longer, with this 
rule on the books, worthwhile to talk to the Senate. One must talk 
to the people, and the people have got to produce the change. 

Asa Republican, | want to say that, in my opinion, the Republicans 
who in 1949 bought this compromise 

Senator Benron. You were not here for Senator Jenner’s testi- 
mony on behalf of himself and Senator Wherry; he presented a paper 
providing background on this; but he stressed wholly the question of 
substituting the constitutional two-thirds for the previous two-thirds 
of those present and voting, whereas many of the previous witnesses 
concerned with rule XXII have taken much greater exception LO sec- 
which has not had as much public discussion, and is not as 


’ 
I 
> 
) 


tion 
generally understood and which, according to Senator Saltonstall, 

ent into the compromise with very little debate, and with very 
little understanding of what was involved 

Senator Morse. Mr. Chairman, I make no reference to any wit- 
ness who has testifi d before the committee im the observations that 
Iam about to make because | came here to make these observations 
without any knowledge of who had testified before the committee 
But I want to say that I am not surprised to have a considerable 
number of Republican colleagues, in and out of the Senate, in my 
party in this country, as 1952 approaches, now trying to find a way 
out of the tragic mistake they made in 1949 when they bought this 
compromise. 

I know a little bit about the background of this compromise. ‘The 
night we voted it 1 dared to voice on the floor of the Senate what | 
knew about that background. 

The Congressional Record will show that some of my Republican 
colleagues took offense at what | said, but I stood by whi at | said, as 
I do now, and the aoa events have proved how right I was in 
what I said the night this rule was adopted. 

I said then that this rule was the result of compromising and dealing 
that was going on in the cloakroom in respect to other issues not 
directly connected with this issue. Several of my Republican col- 
leagues challenged that statement and expressed resentment. 

They knew very well I was within the rule of the Senate when 1] 
expressed it, and so I told them I would re . rat it, which I did. It was 
very interesting that a little over a year after—to show in part the 
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we had before the Senate thre 


this rule came on the books 
Southeast, one the 


one involving thi 


wal 
creat 
Southwest, and one the Pacific Northwest 
The Pacific Northwest transmission line issue came later, i 

:, 


transmission line issues, 


it was the 
Dstantial vote The 


third one The Southeast one passed by a su 


southwestern was closer The third one was to b he northwe Stern, 
and one of my very good friends from the South called me into thi 
cloakroom and said, “Wayne, | don’t think vou should go to a vote 
on this one this afternoon.’ | said, at had be tter take the malrority 
ve obtaimed on the last vote and run.’ He said Cah | Ole W th 
ou.’ Inthe past he had never failed to vote in favor of the prineipl 

f the government building what we called the gridback transmissior 
ines to load centers, and then entering into cont! h priva 

itilities over those transmission lines for the service of t] me} 

I mention this, Mr. Chairman, because I want the Am« n peop 

i hilt) 


petter understandings of the re 
l 1 il ne I 


0 have al 


procedures of the Senate and their ov | 
sed to teach mv law studet Ls, let me cor O ( POCLE Ol 
ibunal, and I will control the justice that that tribunal admir 
the substantive rights that it protects 
so, tO gel back to the trai smission-line story. m Southern fi 
went on to sav that while he and some of his associate had a 
Lo shoulder with the rest of u in havi the Grove 


tood shoulder } 
ment build the eridback transmission lini thev could not do so 


this mstance Any other principle would result in the private u 
etting control of these dams, at dam ( Mh : ( let 
taxpavers build these great multiple-purpose dat vhetl 
Southeast or Southwest o he Pa c Northwe ( I vi 
e country und ther hy \ ( titi ( OLo Pa 
bus bar, thev control the dams 
So the same principle was involved in this particul: ries of tl 
otes: and after the southeastern and southw ern had passed, | 
lvised that we would not win in the Northwest WI B 
it the time the Wherry compromise cloture rule was adopted } 
Senate, what | had warned on the floor of the Senate that \ Vn 
nto chat = 


Vas a reality some deals had been entered in 
otes on the cloture resolution for votes on a certain transmission 


power line issue 

senatol Bi NTON There were 63 votes against twentv-odad sO | 
don’t see how there were any votes really needed to pass this rule 
here was an enormous margin 

Senator STENNIS. May I interpose just an observation her 

Senator Benron. Yes 

Senator Srennis. The Senator has accused or, rather, has attributed 

ana 


me kind of iniquitous deal here among Members of the Senat 
he frequently used the reference there to the Southern Senators and all 

| think, if he makes those charges, he oucht to prove them 

Senator Benton. I think the Senator included pretty much of the 
Senate, and not merely the southerners 


Senator STENNIs. | don’t think he ought to throw out a 


harge like that. 
Senator Morsi 


this committee without the Senator from \lississipp! telling the 
| have ho objection 


[ think I will exercise my right to testify before 


Senator from Oregon how he ought to testify 


91681—51———14 
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to what the Senator from Mississippi says in his testimony, but let 
me tell the Senator from Mississippi that, as a representative of thi 
— of my State, | am going to present in part what | know to bx 
the facts in regard to how this cloture rule came into bei ing, and also 
| intend to testify as to what I think my party must do to correct thi 
great mistake that it made in 1949, when it agreed to a cloture rule 
which in my opinion defeats the real meaning of democracy in this 
country, when it turns over the procedures of the Senate to a minority 
and to a much tighter minority than we ever had even under the old 
rule 

Senator STENNis. Mr. Chairman, | don’t want to get into contro- 
versy with the Senator. | think too much of him. But I didn’t want 
that charge made at me without denying it; and, if he imputes such 
to me—I don’t think he does; but, if he does, | deny it and ask him 
to bring his proof. 

Senator Morse. | think I am within my senatorial rights in having 
said what I did 

Senator Benron. I don’t think Senator Stennis contends otherwise 

Senator Morse. | am repeating what I said on the floor of the 
Senate the night the rule was adopted; that I don’t think it could have 
been adopted without trading some votes. 

\Ir. Chairman, the next point I want to make is that I think we 
ought to come to grips with the fundamental reason for the fight to 
maintain the privilege of the filibuster on the floor of the Senate. | 
have the greatest of respect for, and I trv to have an enlightened 
understanding for and of the point of view of, those who I am sure 
are as sincere in their support of the filibuster; but in my judgment 
the ont defeats democratic rule—and ‘democratic’ | use with 
a small ‘ 

It detente what I think is the spirit and intent of the check-and- 
balance system of the Constitution. It stems from what I conside1 
to be an erroneous notion of representation in the Senate. 

| think it stems from the notion that a man sits in the Senate as an 
ambassador from his State. That came out some 3 or 4 vears ago in 
an exchange that | had with one of my good friends in the Senate 
who in support of the filibuster argued that if he believed, as he did, 
that a certain proposal was unconstitutional—and the proposal! 
before us was a civil-rights proposal—he considered it his duty to use 
any means that he could to defeat that proposal; he considered 
it his duty, representing his State, to filibuster, to the point of exhaus 
tion if necessary to defeat a piece of legislation that he considered 
be unconstitutional, and he felt that was his duty under the oath he 
took to sustain the Constitution. 

The Congressional Record will show that I respectfully presented 
an opposite point of view, which was to this effect: that 1 thought he 
was arguing for the ambassadorial concept of service in the Senate 
of the United States, a concept I thought had died with Calhoun, 
and had ended with the War Between the States. I thought we had 
established that, after all, this is a Union of 48 States, and that a man 
sits in the Senate of the United States primarily not from his State 
for his State, but he sits in the Senate of the United States primarily 
from his State for his Nation. 

| thought that was the conception the founding fathers had of the 
job of a United States Senator, and that, if we did not accept this 
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broader conception of service in the Senate of the United States, this 
country would be plagued again in the years ahead with narrow 
sectionalism, with division on geographical grounds, with a failure to 
live up to what I think is the great job of the Senate, and that is to 
consider legislation from the standpoint of the national welfare 
rather than from the standpoint of State welfare 

Senator Benton. You have put that eloquently, Senator Mors¢ 
We see this question right now in the St. Lawrence seaway project 
to take a very quick illustration of where the national interest in 
many States is thought to be in conflict with certain local interests 
The representatives of the Connecticut Manufacturers Association in 
ny State feel that the St. Lawrence seaway Is against the interests 


of my State, and vel | how believe it Is in the national interest 


and 
this may prove to be a very simple illustration of the problem posed 
o Senators in line with the statements you have just mad 
Senator Morse. Let me apply it, Mr. Chairman 
Senator Benton. I take this simple illustration becau it can be 
asily understood 
Senator Morse. I think it is sound in theory, and I think it wo: 


soundly in practice, but vou have cot to have 96 men pract 
legal questions involved in the tidelands issue; but, to my way of 
thinking, Mr. Chairman, there is only one fundamental issue involved 
n the tidelands bill, and that is: Under our Constitution, as a matte! 
flaw, who really owns the tidelands? 

When I get the answer to that question, then I know what n 


Let’s take tidelands. There are honest differences of OpPIMLON On thre 


vote must be. | refuse to share the notion of powerful forces in my 
State, who thought they would embarrass me during my 
campaign because of my stand on tidelands, | 
that, irrespective of whether all the people of the United States owned 
tidelands, Las a representative of the State of Oregon in the Senate of 
the United States ought tO JOIN W ith the representatives of some othe 
States, washed by the seas that flow on to their tidelands, to steal 
those tidelands for the people of those States away from all the 
people of the United States 

| can’t do that, Mr. Chairman, because it violates what I consider 


o be my duty LO represent the interests of the country 


recent 


rut \ ho seemed LO thin| 


as a whole 

Now, I am not so unrealistic, Mr. Chairman, that [I think one es 
tand for such principles without political consequences. However, 
am proud of the fact that every time we met that issue In my cam 
paign before audiences that undoubtedly would like to have the tide 
ands for Oregon, once they came to understand the principle for which 
| was fighting in the tidelands issue, they sustained my position 

I don’t think the people in my State really want to have the Con- 
rress of the United States place some benefit for that State or some 
ther region of the country a benefit at the expense of the general 
welfare. 

Now, I use this by way of illustration, Mr. Chairman, because | 
hink we must come to grips with the great social and economic ques- 
tion that underlies this whole problem of the filibuster. It is the 
problem of civil rights. Now, | am not one of these overnighters in 
the field of civil rights. | know | move too fast for some of my good 
friends representing the Southern States, and we are good friends 
ibout it. We have a good many good-natured discussions about it 
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They move too slowly for me. But I am inclined to think, Mr 
Chairman, that in the long pull we are going to find that the two 
points of view will adjust themselves into a pretty workable solution 
once we can remove the great barrier in the Senate of the United 
States that, in my judgment, prevents reasonable action in the field 
of civil rights, and that is the filibuster. 

f am sure that I can’t begin to understand all of the problems of 
the South as well, or from the same standpoint, as my friends from 
the South in the Senate, but I am satisfied, Mr. Chairman, that we 
in the Congress cannot avoid indefinitely providing economic oppor 
tunity on an equal basis for all the people of our country, irrespectiv: 
of race, creed, or color. 

We cannot continue, Mr. Chairman, in the kind of discrimination 
that exists not only in the South but elsewhere in the country—and | 
will give you an example of what | mean by that in a moment. 

But let me lay down my premise first. We cannot continue witl 
the policy of discrimination in this field of civil rights, which has 
come to characterize the mores of America, and not do ourselves 
tremendous damage in the field of foreign relations tomorrow. As | 
have said so many times—-and Lam about through with this testimony 
Mr. Chairman 

Senator Benton. [ am glad you have brought in that last point 
That is an issue that has chi anged enormously as against 25, 50, and 
100 vears ago, and not only this problem of our relations with othe 
peoples of the world, and the grave dangers to the security of the 
people of the United States implicit in it but more particularly thi 
direct bearing on this subject of the present hearings before this 
committee in these hearings. This change in emphasis and its rela- 
tion to national security is not generally understood, in my judgment 
by the Me mbers of the United States Senate, and certainly it is not 
generally understood by the pe ople of the country. 

l am glad you are stressing it in your testimony. 

Senator Morse. As I have said in many parts of the country, Mr 
Chairman, and throughout my recent campaign, there is a great 
revolution going on in the world that will last for at least a century 
It is a part of the evolution of the human race; it is a revolution at 
the present time of the bae kward peoples of the world, chiefly the 
colored races of the world, for a better standard of living. 

It is not a political revolution at the present time. It can unfor- 
tunately become one. 

Senator Benron. The depressed and underprivileged peoples have 
only just discovered that their aspirations are legitimate. ‘This has 
only recently dawned on hundreds of millions of people throughout 
the world. 

Senator Morse. Those hundreds of millions for the most part, 
Mr. Chairman, are illiterate, uneducated. They are acting in 
stinctively now more than they are active intellectually. They don’t 
know the difference between democracy and communism or any other 
form of political ideology. 

Senator Benton. They have no property to protect in most cases. 

Senator Morse. They have a common human experience with all 
of mankind, however. They know when their children starve that it 
creates terrific pangs of the heart. The instinct of parenthood doesn’t 
change very much with education or with culture or with civilization. 
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in tact, probably im those human breasts, whose minds lack the 


high deeree of culture that we enjoy, their rmstinet of pare — is 
really more primitive from the st; andpoint of protecting their vow 
What I am pointing out, Mr. Chairman, is that that r olin 1S 


oing on, and I want to see mv country at the end of that century be a 
life and COLTLY 


* sume 


eader im bringing those peoples into the freedom wavy of 
vhat it can to prevent them from becoming enslaved to a 
ommunism. But, if we are going to do it. we need to practice our 
wn basic religious tevets and principles, and on this | have a difference 
of opimion with many in this country as to how far we should go, how 
ast, im practicing the great moral principles of the Moeste Hi nself 
Let me tell vou, Mr. Chairman, subject to all the e 


ipject to on this matter, if vou want to understand my 


ivil mghts, vou have to understand mv relig 


n atheistic 


ious faith 


ition bP 


ecoucile with my religious faith discrimin: 
creed; | cannot reconcile with my religious faith, Mi 
lure on the part of the people of this coun 
lecessary to pass the civil-rights legislation that 1 
DASLe teachings of the Master Himself: that im thi 
eated equal, not unequal. 
[ say that if we are going to make democracy wot 
iemocracy, after all, as a great political lastrument tor 


practice the great moral teachings of the faith to which I belong 


to put it mto practice, Mr. Chairman, we need implementing 


{i we are 
cislation that makes it possible to have equality ol economic Oppo! 


rere 


tunity, political opportunits and social opportunity for men, 


spective of the color of theu skin 
| said | would mention au example of a problem of discriminat 
Northern States. Some years ago when our youngsters wer 
iV, oe a baby Ith arms, Mrs Morse aud | droy i1rom Washi lg 
LD. C.. to Eugene, Oree., with a colored maid 1 am satisfied from n 
observations in the South, Mr. Chairman, that we would have had less 
fa problem traveling with that colored maid through the South that 
ve had through the Northern States. It was necessary for me to ¢o 
arraugements with the restaurant proprici 
of this country even to 


in advance and make 
i town after town across the northern part 
that maid into the restaurant with the family 
tragic, il would have been somewhat amusing 


sure and have 


If it weren't so 
iunber of times the proprietor would tell me, “Be 
naid carry the baby in her arms when she comes in 
We had similar experiences in vetting lodging across the count: 
My attitude, Mr. Chairman, is not a sectional attitude on this at 
ll; 1 hope it is an all-American attitude. However, | want to say 
hat the filibuster in the Senate and the rules that leaders of my party 
vent along with in 1949, regrettably, constitute the chief barrier to 
ecent civil-rights legislation in this country, which is necessary, | 


hink, to put into practice these principles of religious faith to which 


\ 


have alluded. 

Now, I want to say that the simple majority rul 
Senate in the control of a minority Statistically, of course 

shown that that is possible. But my answer to that, Mr. Chairman 

that the job of a man in the Senate of the United States is to be 1 

ie Senate, and one of the jobs of the Senate 1s so to revise it rule 


aoes not pi 
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that men will not have any official excuse for not being in the Senate 
such as being in a committee meeting while the Senate is in session. 

If they are performing their duties, they will be there, and, if the, 
are there, then no minority could possibly control the Senate unde: 
my proposal. 

1 only want to say, Mr. Chairman, if we are to have majority ruli 
in the Senate, then we should not circumscribe it by a lot of complex 
substitute proposals for the unfortunate mistake that my party mad 
in 1949 when it adopted a rule that in my opinion prevents civil- 
rights legislation from having any chance of passing in the Senate. 

The American people should understand that the only way that 
rule can be changed is, first, to get a majority in the Senate willing to 
make a fight to change it and willing to go through the ordeal that 
will be required to tire out a minority and break a filibuster. Then 
the Senate of the United States can return to the intention of om 
founding fathers and have the principle of majority rule once again 
prevail. 

| thank vou very much, Mr. Chairman, for the privilege of testify- 
ing here this morning. I shall speak at greater length on this matte: 
from time to time on the floor of the Senate and elsewhere in this 
country. 

Senator Benton. I have one question, Senator Morse, before you 
go. Senator Stennis, seemingly there isn’t going to be time to take 
your testimony this morning, and I assume you perhaps would be 
happy to be included in our hearings next week. 

Senator Stennis. If it is not asking too much, I would like to go 
ahead and be heard this morning. I won’t take more than 15 minutes 

Senator Benton. From my standpoint, that is fine. I merely 
wanted to make it clear that if you preferred to wait until next week 
we wouldn’t need to detain you longer this morning. 

Senator STENNIS. I may not be here. 

Senator Benton. We shall take your testimony then in a moment 

Senator Morse, are you suggesting you would. like to stay here in 
Washington until Christmas in the hope and in an effort to get this 
job done? It has been brought out, and I think quite rightly, that 
in an election year next year you don’t have an opportunity to con- 
tinue our session beyond a certain point, because there are too many 
Senators in both parties who must get home to campaign in thet 
States. In other words, are you saying that now is the time? 

Senator Morse. | can imagine no ¢ leaner demonstri ation of democ 
racy, Mr. Chairman, even in an election year, than to have the elected 
representatives of the people stay in session al reestablish the prin 
ciple of majority rule upon which I think all the rights of the American 
people depe nd. 

Senator Benton. I am new in these questions, but would it b: 
practical in an election year? 

Senator Morse. You mean-—and I say this most respectfully 
politicians wouldn’t want to buy that bill of goods. 

Senator Benton. I mean that in an election year there is too much 
urgency on the part of too many people to get back to their States, 
and therefore the best chance for a long-continuous demonstration 
of what a group who is determined to take leadership is prepared to 
do could best be had in a year that is not an election year. This is 
an important question on which we have little, if any, testimony. 
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You may differ W ith me. This leads me to the question of W hether 
you think this issue a be precipitated right now. Should an 
(fort be made right now to follow through along the lines you have 
uggested in your eloque nt ane ntation this morning? 

Senator Morse. My answer to your suggestion 1s that I don’t 
hink you can justify waiting an hour to start the fight 

Senator Benton. This answer is a generality 

Senator Morse, | am glad you have emphasized the question of the 
principles of religious faith which are involved in this question before 
is today. I concur vege | concur that civil-rights legislation is 
vholly in line with our Christian religious principles; but over and 
bove that, I feel a tremendous urgency on such legislation from the 
tandpoint of our national security, which vou also touched upon 
nd which has been brought out in previous discussion before this 

mmmittee 

The Senate recently voted 79 to nothing, I think it was, a militar 

fense ea To bill of roughly $59 billion. 1 personally thin! 

vil-rights legislation on behalf of all the American people, from the 
tandpoint of the development of our national security, and judged 
on that standard alone, could be interpreted in terms of tens of billions 
of dollars to the American people 

Thus there are practical arguments in this field of great urgency 
and potency, as well as religious arguments and arguments of justic« 
in line with our democratic traditions and principles 

Senator Morse, we are very grateful to vou. We thank you fo! 
appearing before the committee. You have made a great contribu 
tion 

Senator Morssr. Thank you very much for the privilege of testi 

ing. 

Senator BENTON. Senator Stennis, now I think you may proceed 

nd then we shall take Mr. Willkie afterward 


STATEMENT OF HON. JOHN C. STENNIS, UNITED STATES SENATOR 
FROM THE STATE OF MISSISSIPPI 


Senator STENNIS. L appreciate your staying here bevond 12 o'clock 
don’t want to impose on vou too mue h 
Senator Brenton. We shall be glad to hear vou. It 
tter chance to finish our hearings in 1 day next week 
uch rather stay to take the testimony this morning 
Senator STENNIS. I want to state in the record here that Senator 
ll certainly wants to be heard, as does Senator Russell, Senator 
in Johnston 
Senator Benton. We shall query each one of them 
Senator Stennis. Senator Byrd and Senator Holland, and 
‘there are others; I don’t have my file with me 
Senator Benton. Anyone whose name you pass along to Mr 
aire he will query, and if it takes 2 days next week for us to 
hearings we shall take the 2 days. 
Senator STENNIS. You think they will go over from today 
xt week rather than continue into this week? 
Senator Br NTON | Was told it would be better to g , the senators 


ore notice. 
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Sepator Srennis. That is a fine idea. It is necessary from my 
contacts with them; I know it is necessary. They can’t turn loose 
and come down here. 

Senator Benton. If we could arrange the hearings for Monday, that 
would be preferable, because the sooner the better. Tuesday would 
be next best; Wednesday would be next best. But we should arrange 
them as early next week as the group you suggest or others who are 
interested 

Senator STENNIS. [ will contact some of them then and suggest a 
date back to vour clerk. 

Senator Benton. That would be fine if vou will do that. I was 
going to ask Mr. St. Claire to do that 

Senator STENNIS. | have been discussing this matter with them. 

Senator Benton. That will be most suitable. You can pick the 
day, but the earlier in the week the better I would like it. The point 
is, we intend to wind up the testimony as soon as possible. 

Senator Srennis. Mr. Chairman, I am going to be relatively brief 
here because | just have some points that | want to bring out. I want 
to direct your attention—I wish vou had a larger membership in 
attendance here. | appreciate vour problem. The whole committee 
is hearing this, is it not? 

Senator Bentron. Yes 

Senator SrTeNNis. Let me say this in a preliminary way, Mr. Chair- 
man. Two years ago, when this matter was before this committee, 
f wasa member of the committee. I heard every word of the hearings 

Senator Benron. Was that prior to the adoption of the present 
rule? 

Senator STENNIS. That was prior to the adoption of the present 
rule XXII. 1 heard all those hearings, and I heard virtually all the 
debate. I was, as | say, a member of this committee. This matte: 
was debated and written on in the newspapers—lI am going into this 
because you weren't here—written about in the newspapers and dis- 
cussed and editorialized on throughout the entire Nation, and finally 
this agreement was reached and adopted by a vote of 63 to 23. 

This talk about there being some kind of a deal or an exchange of 
votes, | don’t think there is any basis for it whatsoever. 

Senator Benton. As | pointed out to Senator Morse, with 63 votes 
in favor of rule XXII, no one was ina very tight spot for getting votes 
The vote was 63 to 23. 

Senator Stennis. | am sure Senator Morse thinks there is some 
basis for his statement. I respect him very highly, and he is very 
sincere and consistent on this matter. I don’t question his good faith 
at all in making it. | am giving my opinion now that there is no 
basis whatsoever; there is no such deal as that. 

Senator Benron. Could | read one paragraph from Senator Salton- 
stall’s testimony? 

Senator STENNIS. Let me finish on that point, please. 

Senator Benron. Excuse me. 

Senator STENNIS. So far as he used the word there referring to a 
group, | am not taking any offense at it. He did not intend to, [ am 
sure. But I know there is no such deal that I was in on or anything 
| knew about, and I deny it and deny it fer the group that I was voting 
with on that 
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| just think he is mistaken on his facts or 


matter was reached after a prolonged debate 


I 


settlement of this matter. The rule is there, and it has come into 


yperation two times, and it is already in the record what the result w 
If it had been two-thirds of those present 


his information This 
ana it Was a cood faith 


and voting, cloture would 
not have been imposed. That is the situation All 
something LO say 

Senator Benton. Yes We heard Senator Jenner 
deseribe the bill that was reported out after thi 


Hear 
was the bill on which there was the widespread di 


comment, editorials, Senate debate, 
Senator STENNIS. Yes 
Senator Benron. Now the major point 

and which has troubled many of the most thoug 


lasting for 


have appeared before this committee, de als with this section 
Senator STENNIS. Yes 
Senator Benton. Which was written into the rule a 
effort to work out a compromise by which tl 
be adopted hy the Senate I asked Senator Saltonsta 
to witnesses who had emphasized section 3 


Have you anything for the reeord o1 


etior 


I may say Senator Saltonstall had given us much backer 


as Senator Jenner did this morning. Senator Saltonstall then said: 
That part ol the section 
remember rightly, bv Senat 
the rules was in a differe: 
natter that was ol a po 
SCUSSION, SO LO speak 
lo which I said 
It is a very powertu eeper 


Senator Saltonstall then 
I Is a powerlu 


| replied 


Votre want to ta 
raver or anvthi else 


I 


Somebody had brought out previously Senator 


Ho Ss motion, b 
motion to take up the Chaplain’s praver, which kept the Senat 

Senator STeNNts. When was that 

Senator Benron. Which kept the Senate talking for 2 weeks 

Senator Stennis. When was that? Was that Senator Hoey 

Senator Benron. Yes 

Senator Stennis. IL believe I heard those debates. Senator Hoey 
made one of the best spec hes that was made on 
the merits of the case 

Senator Benron. His motion, as brought out 

vou have pointed out, [ wasn’t in the Senate 
take up the subject of the Chaplain’s praver 
vithdrew the motion, but for 2 weeks the matter 


( 


the floor. strictly on 


Senate was to take up thre ( haplain’s praver 
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testimony brought out before the committee. Mr. St. Claire point: 
out that what that motion amounted to was a correction of th 
Journal. Senator Saltonstall said: 

I think that is perfectly true. I frankly do not like it. 

Now, he then further said: 

Sut I still feel it is a step ahead, the new rule a ee 

To that I said: 

There is no doubt about it. It was a step ahead. 


[ thought this, though I am new to this problem, because the new 
rule does make cloture effective under certain circumstances, ani 
under the old rule it seemingly wasn’t effective under any circum 
stances, or virtually no circumstances. 

Senator Stennis, I wonder if you want, against your background 
to comment on this section 3. It is so much the pivotal part of the 
problem in the minds of many witnesses, and seemingly, accordiny 
to Senator Saltonstall, it came in at the tail end of the discussion an 
didn’t have the committee hearings which you have just outlined 
Yes; apparently it had very little benefit of press discussion. Even 
vet, the great potency of section 3 hasn’t been generally appreciated 

Senator Srennis. I can give this light on it. The feeling of thos 
that were opposing any change in the rules at the time was that to 
agree to the two-thirds majority would merely be a step in the direc 
tion that the proponents were wanting to go, and it would be a foot 
in the door, so to speak. 

[ read vou briefly from a statement I made at these hearings in 1949 

[ am now convinced that there is far more involved here than mere technica 
changes as proposed in Senate Resolution 13, the Saltonstall resolution, whic! 
merely extends the present cloture rule and leaving the requirement of a tw: 
thirds majority in order to invoke cloture. 

[ will skip a little and read another pertinent part: 


I believe that their real position is that they favor a rule that will permit clotu: 
to be invoked by a majority of the Senate. ‘These statements and other co: 
siderations convince me beyond all doubt that this move to amend the Senat 
rules now literally is Just a step, as these gentlemen say. 

I notice this morning Senator Jenner said that the adoption of th: 
rule in 1949 was getting the foot in the door. All right, now. Tha 
is quoting him, getting the foot in the door. 

Senator Benron. He did testify he favored the two-thirds of thos 
present and voting. 

Senator STeENNIs. He got the foot in the door. That is the ver) 
point as to why the opposition to any change in this rule insisted o: 
writing in there that provided, however, this change shall not appl) 
to any further attempt to change these rules. 

Senator Benton. Your point seems to be that although Senato 
Wherry and Jenner favor the change in the two-thirds, that in turn 
is a step toward the simple majority favored by Senator Morse; is that 
right? 

Senator Stennis. That is right. So we knew if we agreed to this 
constitutional two-thirds or any other two-thirds, the immediate ag 
tation would be to make it a simple majority. So there wouldn’t hav: 
been any agreement if section 3 hadn’t been in there. 
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Senator Benton. It seems to me section 3 would have made it 
quite safe and reasonable to have had agreement on maintaining the 
1917 provision for two-thirds of those present and voting. 

Senator STENNIS. Maybe sO. gut there would not have been any 
iwreement. ‘ 

Senator Benton. What you have is both You have got thi pro- 
tection of the so-called section 3, as you have described it; you have 
ilso the constitutional two-thirds. 

Senator SrENNIS. But there would not have been any agreement of 
inv kind 

Senator Benton. Unless both provisos were written in? 

Senator STENNIS. Unless section 3 pi articuls rly had been 
There just-would not have been any agreement 

Now as soon as that was agreed to, or soon after, the ag 
xactly as was anticipated—let’s change the rule. They havi 
to seek to change the rule, I don’t question that, but that 
section 3 is in there. 

As to what it means, it speaks for itself, and everybody knew it was 
n there now when it was voted. But this whole matter was reached 
by an agreement in the nature of a compromise. That is what 
brought it about. 

Senator Benton. Senator Jenner’s testimony seems to have brought 
that out. I think you may have been here when I said Senator 
Hayden is going to appear shortly, I have to persuade him to lead off 
the hearings next week, and we must include him in picking the right 
day. Senator Hayden has agreed to appear and give us his version 
of the historical background on the present rule XXII. This would 
be most important additional background for our testimony. 

Senator STENNIS. It is very good. Don’t get the idea that section 

Was a sleeper or Was put over on anyone, because it was a majo. part 
if the whole agreement. 

Now, Mr. Chairman, rule XXII was established in 1949 by an 

verwhelming vote of 63 to 22 after extended consideration and 
leliberation by the United States Senate. It isa good rule. It recog- 
izes the Senate’s re ponsibility to the minority groups of the Ameri 
people for a full discussion and debate on controversial matters. Dur- 
ng the debate the Senators of the initial majority have the oppor- 
unity to hear both sides of the question being considered, time to 
weigh the relative arguments, and have a chance to revaluate their 
prior conclusions about the matter. 

Further, it gives the people time to learn the import of pending 
neasures, time to react, and time to make the full foree of public 
pinion felt. Now you need not get the idea that that is all one way 
n the minds of the public that know about it. 

These hearings started 2 vears ago, there were things brought out 
here that opened the eves of a lot of people, including some very fine 
members of the press, who told me later they were amazed that the 
vhole picture was developed, what the facts were, and some of them 
hanged their minds as to their idea about the rules. 

I found that true with so many men. They come down here believ- 
ng in majority rule. The thing opens up and after they have served 

1 the Senate a while, they see where they are mistaken. I have had 

any of them tell me that 
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All of us in the Senate have seen the trend of our mail change during 
the course of various debates. Now under the more limited rules of 
debate in the House of Representatives, necessary because of i 
greater size, of course, the people who are vitally affected by legislation 
are hardly advised of the merits and objec tions to a measure befor 
it is finally acted on, and the enlightening points brought about in 
debate are for the most part dead history for the American people 
Their last public forum is in the United States Senate. We have seer 
that happen so many times. It is with all deference to the House ot! 
Representatives. They have to have those rules, but they pass bills 
over there that are really not understood and known about by th 
American public 

That is one reason there is so much pressure on us in the Senate 

Senator Benron. We slip a few through ourselves. 

Senator Srennis. That is true. But it is more likely to happen 
much more likely to happen in the other house, and if we ever chang: 
the rule here whereby a bare majority can just walk in there and 
force over a bil, I think we are headed for serious trouble, and I am 
sure there is a caution sign which flares up in your fine mind when vou 
think about the possibilities under such a plan of various pressur 
groups—and | am not talking about civil rights pressure groups, I am 
talking about some groups that I represent, farm groups or any othe: 
group you might say —-tremendous pressure that can build up here 
lL have been amazed at just how it can build up here. 

Senator Benton. We recently saw this on the Defense Production 
Act. 

Senator STENNis. Yes, that was an outstanding example of it. 

Senator Benton. How do you interpret these pressures into this 
rule? On the questions we’ve been debating the simple majority does 
apply 

Senator Srennis. That is true. That is where it applies and per 
haps we ought to have maybe a little stricter rule on some of these 
It is hard to get at. But once you take down the barrier whereby 
on all matters debate can be cut off by a simple majority of thos 
present and voting, [ think vou have destroved the last bulwark 
against these tremendous movements that come in here with a great 
deal of pressure and generated power, and they almost sweep aside 

Senator Benron. The question under vour argument, is it not 
Senator Stennis, is how difficult should it be made to cut off debave 
What are the arguments for a simple majority, or for 49, or for two 
thirds of those present and voting, or for 64 or even 75? 

Senator STENNIs. That is right. 

Senator Benron. At what point is adequate protection against 
what vou are talking about achieved, in line with vour argument 

Senator Srennis. A bare majority is not enough. I want t 
emphasize that. 

Now it turns out as a practical matter there is not much differenc: 
between two-thirds of those present and voting and a constitutiona 
two-thirds of the Senate, because on major matters vou have a large 
attendance. That is my point. 

Senator Benron. There isn’t so much difference that with section 
3 in the bill, not having been here I am still astonished that the grou] 
most deeply concerned about this matter insisted on the constitutiona! 


> 


majority once it had incorporated section 3. 
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Senator STENNIS. | think the constitutional majority was born first 

the agreement and worked out first. 

Senator Benton. That could easily be 

Senator STENNIs. I think that is the wav it happened. 

Senator Benron. That could easily be. Then. 
tall testified, section 3 comes in later 

Senator STENNIS. Yes, | think that is the 
inderstand it 

Senator Brenton. All Senator Wherry is after 
hose present and voting Would his resolution 
is well as 

Mr. Str. CLarreE. No 


Senator Brenton. His resolution merely 


ly 
as Senator Ssaiton 


aves section 3 intact 

Senator STENNis. Yes 

Senator Benton. | imagine it is his judgmet 
cal sense is the most that can be hoped tor | 
ittaimnment 

Senator Srennis. | don’t know how he feels 
oint is that we have got to have a barrier and 


practical purposes 1s effective, that it is the last remaining ba 
vainst this accumulation of economic groups and other groups 
ist demand their will on us with reference specifie lk 

Now I will continue. Further, | believe » rule prov 


fective method of cloture now. The present rule e 


CISIAllol 


tende 


\ 
mitation on cloture prior to 1949 by providing that clot 


invoked on a motion to take ipa measul 
Proponents of the change say that the 
0 Invoke cloture is too h rh Tha I> 
nd sworn members 
But i check of the vote record 
hose that have been sent to mv of 
tes, 25 ol these were decided by a 
rainst the measure then under consideratio 
if the measures voted on in the 
ote numerically equal to or in excess 
loture. In other words, just the general 
of it has gotten more than 64 votes, 
ntirely within the realm of reasonable possil 
tes and on a matter of vital concern and of Nat 
iit is more probable that you could 
Senator Benron. It is interesting that tha 
21 which hay 
nee 1917 by the constitutional two-thirds 
Senator STENNIS. This is just general run leg 
senator Br NTON. Of the 21] efforts to mnvoke ure I 


hab v © 


xactly the same as the 3 out of 


passed by more than a consitutional two-thirds 

Senator STENNIs. I pull this out of the record cards there, it is not 
D to-date, but it is of those I have had reported to me so tal That 
izh a vote has been attained on general amendments and bills that 
ave had vea and nay votes this year, putting it within the realm 
f reasonable practicability. 

Senator Benton. What is the deduction you draw from that? 
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Senator Stennis. That it is not difficult to get that many votes fo: 
a measure. It is not something remote. 

Senator Benton. It seems to be pretty difficult 85 percent of the 
time. 

Senator Srennis. That is just by and large, the run of them, you see 
Now, if you have got a measure here of major importance and of 
Nation-wide interest, it would be more likely to get general strength 
It is not impractical, the rule of constitutional majority is not im- 
practical. It is used every day. It just bobs up and is reflected here 
in our usual day-to-day records. 

In view of this figure, I believe that the necessary 64 votes can be 
mustered where the end sought to be attained is truly desired. [agree 
with the distinguished minority leader, Senator Wherry, when he said 
on March 17, 1949, during this debate: 

\ two-thirds cloture rule is safe, and constitutes a bulwark against pressur: 


groups 


Now, that is Senator Wherry I am quoting from. I agree furthe: 
with him, speaking on behalf of the present rule, when he said—now | 
am quoting from the Congressional Record of 1949, page 2505: 


The only concession we have made is with respect to the two-thirds rule, if and 


when a cloture petition is filed. The rule now is two-thirds of those present and 
voting. The only difference is the difference in the vote on a cloture petition, as 
between two-thirds of the membership voting and two-thirds of the membership 
of the Senate. It was shown to us time and again that, based on past votes, that 
difference did not amount to a vote and a half. 

He Says: “It was shown to us time and again that, based on past 
votes’’—past votes on cloture—‘‘that difference’? meaning the differ 
ence between the two-thirds of those present and voting and two- 
thirds of the total membership of the Senate—‘‘that difference did not 
amount to a vote and a half.” 

Senator Benton. It amounted to 1 vote out of 21. But I do think 
that you must assume that there would have been more votes since 
1917, more efforts to secure cloture votes if the rule had been not only 
enforceable but also requiring only two-thirds of those present and 
voting. In this case it would not have seemed so improbable and un- 
likely to achieve success. 

Senator Srennis. Well, he is pointing out here, this is Senator 
Wherry 1 am quoting from, and he is pointing out as these votes were 
taken the difference between a so-called constitutional two-thirds 
majority and the two-thirds of those preseat and voting did not amount 
to as much as a vote and a half difference. Quoting him further 
‘I am sure that Senators will agree with that statement.” 

Now, that was made by Senator Wherry. 

Senator Benton. I don’t understand what he means by a vote and 
ahalf. Isee the 1 vote out of 21. 

Senator Srennis. I failed to make that clear. You take those 
votes that have been taken under amended rule XXII. One time 
it was 55 to 32. 

Senator Benton. Yes. 

Senator STENNis. Well 

Senator Benron. There have only been two votes since 1949. 

Senator Srennis. The required constitutional two-thirds there 
would have required 58. There was a 3-vote difference there between 
the constitutional 

Senator Brenton. I see. 
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Senator STENNIS. In other words, in all those votes that have been 
aken before Senator Wherry spoke, he just compared what would 
have been two-thirds of those present and voting with two-thirds of 
he elected membership of the Senate 

Senator Benron. There is only one time cloture was invoked 
fore 1949 on the former basis that it would not have been invoked 
n the latter basis. 

Senator STENNIS. That is right 

Senator Benton. Of the four times since 1917 

a coustitutional two-thirds 

Senator STENNIS. That is right, but there wasn’t 

tes’ difference. 

Senator Benton. That is on the two votes since 1949 

Senator STENNIS. He was talking about prior to then 

Senator Benton. One and a half votes? 

Senator STENNIS. One and a half votes’ difference 
onstitutional two-thirds majority of the Senate elected 

irds of those present and voting when that vote was take 

Senator Benton. I think I understand now what vou ar 

Senator STENNIS. You see? 

Senator Benton. I hope so 

Senator STENNIS. So he was pointing out there that there was 


elatively less than two-thirds’ vote difference between the constitu 


oual two-thirds and two-thirds of those present 

Senator Benton. Your point is that such votes are so important thi 
hsenteeism Is likely to be very small 

Senator STENNIS. Yes; he was pomting that out. He wa 

passage of rule XXII as it now reads when he was making 

tatements 

Senator Benton. In the two votes last ar the mayorut 
tes in one case and 52 votes im the othe: ‘} is a big 
tween those two votes and the 64 requir ad under 1 Li AL 
Senator STennNts. In those vou didn’t even get two-thirds 

‘sent and voting You wouldn't have cut off debat 

ile there 

Senator BreNnTON That 
hirds. 

Senator STENNIS. Now, | think there vou would 

L¢ ndance perhaps 

Senator Benton. If the required vote had beet 

nd voting, there might have been a better cha 

maximum attendance 

Senator STeENNis. That is speculative, of cours We don't 

rw those things would operate 

Senator Benton. That is the same point I m: a moment ago 
hat if it were two-thirds of those present and voting, there might bs 
ore efforts made to secure cloture You can't assume there would 
ily have been two efforts since 1949 

Senator STENNIS. You mean they would have initiated more trials? 
Senator Benton. Perhaps more trials 

Senator STENNIS. That mav be true. Have I made it clear what 
enator Wherry was talking about? 

Senator Benron. I think I understand. 

Senator Stennis. Now I notice here, | want to take brief note of 

constitutional arguments that have been made here by proponents 
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of these resolutions. I was very much pleased to hear the chairman's 
comment there this morning that he wasn’t considering those, but | 
think something ought to be said. They have actually argued her 
to you that it is unconstitutional for the Senate to set up a rule like 
that, that it was contrary to the Constitution. 

Senator Benron. Senator Monroney hasn't agreed that the rulk 
is unconstitutional. IT have felt our committee should not proceed 
on the basis that this rule is unconstitutional, but we have asked 
the staff to look into the question, and the staff is looking into it. 

Senator Srennis. [ want to put this in the record. It is. brief. 
Certain constitutional arguments have been advanced by proponents 
of the resolutions how beige considered by your cood committee 
They usually seem to fall into three categories: First, that rule X X11 
violates the pe constitutional principle of majority rule; second 
free debate frustrates the legislative process; and third, the United 
States Secoiie cannot make standing rules. 

Now, at the outset, let me say that some of these arguments are 
misleading because most of the authorities cited are discussing sub- 
stantive legislation and not procedural rules of either House. They 
didn’t bring you here any kind of a case that attempted to say or 
touch on the proposition that the Senate could not make its own rules. 
There is no such case to be found. Your staff won't find such a case, 

The first argument fails when it is considered that the Constitution 
itself provides that in five extra legislative capacities a two-thirds 
vote is provided for. It is sought to be impressed that those five 
expressed examples in the Constitution preclude further application 
of other than majority rule under the legal maxim that the expression 
of one thing implies the exclusion of others. This argument might 
have some application were it not for the fact that the right of each 
House to determine its rules of proceedings is already expressed in 
article I, section 5 of the Constitution itself 

The second argument, that free debate obstructs the legislative 
process to the extent that the Senate cannot legislate, can be refuted 
by a mere look at the number of bills passed in any recent vear by 
the Senate. For instance, 1,498 measures were passed by the Senati 
last Veal 

It was pointed out here this morning we passed by a vote of 79 to 
nothing appropriations for something like $60 billion here last wee! 
or the week before, and it came very near being done without even a 
roll call. A roll call was a formality, as it proved. 

With reference to the third argument against standing rules, T have 
been unable after diligent search to find a single case where the 
Supreme Court has overruled one of the standing rules of the Senat« 
Now, vou won’t find any such case as that. The chairman is exactly 
correct, that there is no Supreme Court decision or no constitutional 
prohibition on that. 

All of us know that governmental morality is at a low ebb. Thi 
investigating committee has had a full bipartisan schedule indeed, ani 
grand juries and courts all over the Nation are busy investigating an 
trying cases involving questions of irregularities in governmental 
administration. 

Last Tuesday Senator Bridges and 24 other Senators inserted in the 
Congressional Record a resolution entitled “Freedom of Speech,” and 
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it contains some fine, strong language which is certainly applicable here. 
| want to quote briefly: 


The open forum of publie debate has been and will ever be the greatest enemv of 
{ } i 


tyranny. Weshall defend, to the utmost, the fundamental right of free. unlimited 


liscussion on controversial matters of government 


These gentlemen then were making a critical statement of the execu. 
tive branch of the Government, but they invoke here a very cardinal 
principle that has its application on the very subject here that is 
inder discussion, and | cite merely for that purpose, to show their 
sentiments on a matter when it pertains to the executive branch of 
the Government. 

Now, Mr. Chairman, I feel that debate is man’s greatest political 
nvention. I think we are in a dangerous business here when we 
continue to flirt with the idea of tearing down this protective barrier 
After a man has served in the Senate awhile, he feels that some kind 
f a barrier is hecessary | feel that debate is the mother of par a 
mentary law and while | served as a court official | appreciated the 
ypportunity, but after coming here and servit Yr fora time. under the 
target of all kinds of conflicting economic interests and others and 
reanized pressure groups, | think it Is OF Growing Mm portance to me 
that great principle of not tearing down this barrier 

Now, we have to have rules with reference to debates and we have 
to have some kind of limitation, but I don’t think we ought to make 
rules Loo rigid on lt We had better let remain that barrier there 
because It is a protector of the freedom 

These traditions of the Senate, as | see them, have been built up 


not ina dav or iha Vear or ln a decade, but over a Prenat period ot 
2 j . £2 = 1 ' 

years. in which there has been a erent freedom of debate unparalleled 

anvwhere in the world Now we are talking about world affan 


ma are having tO set an example LO other natlrons Nir Chairman 
Have we got to repeal this barrier here in the Senate in order to con- 


vince the people ol Asia, thre Pacific, Africa, and other areas that o lt 

{(;overnment IS creat in that we believe in the principles of freedom 
id self-government? Have we got to come here and submit and take 
own time-proven and worth-while rules of the Sena Ist to conv 


nose people? You are versed In that Supyect 
SeHATLO! By} NTON If | thought freedom of sp ech or fi edom ot 


ebate were involved in the filibuster, | would ager with pecaus 
| prize freedom of speech and freedom of debat DON ll other 
eedoms However, | haven't read anv recent filibustet Dut 

n't think filibusters make verv interesting readme as illustrations 


itt edom of spt ech Ol freedom Ol a Date 

Senator STENNIS. Everything that has been said up thers 

senator By NTON. Where did the word “filibuster”? come from? 
Senator STENNIS I don’t want to vo into that But those debates 


re gcermane, thev are germane to the subject matter, those that have 


been held here for the last 3 or 4 vears, every since 1 have been her 
hey are germane to the subject matte! 

You vet off on that word ‘‘filibustet l am talku yy about some 
barrier, some barrier that will keep legislation from being pushed ove 


it might be legislation repealing some law that IS airead on the book 
Senator Benton. I don’t deny we need some barrier against pushu 

*hHhew legislation 

nator STENNIS. You do 


~ 
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Senator Benron. Most importantly we need rules to protect free- 
dom of speech and freedom of debate. The problem here seems to be 
when freedom of speech and freedom of debate are interrupted by : 
filibuster which brings futility to the Senate and makes it impossible 
to take the Senate action that a majority wishes to take. 

Senator STENNIS. | am going on here to develop why I think this 
is perhaps the last strong barrier, | think, that is left in this balance 
of power and this matter of checks and balances idea of our Consti- 
tution. I think it is the last strong barrier that is left, the last strong 
check and balance. 

We know all too well the waves of emotionalism that actually do 
sweep across an entire nation at times, threatening to impair or 


destroy man’s heritage of political, economic, and even religious: 


freedom that is the product of centuries of effort. 

But, as can be found in no other nation in the world, if any of our 
political, social, or religious groups find themselves under serious, 
sustained attack, they know that they have as a last and effective 
place of refuge the floor of the United States Senate. Now, that is 
under this barrier rule that I am talking about. They know that. 
That is their last place of refuge, when they are under long, sustained, 
and a successful attack. This condition did not just happen. It is 
the result of the tradition of freedom that finds expression on this 
same Senate floor. 

That is where that tradition has been built up. Executives of 
various kinds have swept aside various customs, various traditions, 
but right here on this Senate floor has been the last refuge. 

If the Senate does have a majority cloture rule or if it further whittles 
away this freedom of expression that has flowered there for so long, 
then except as to size and membership, in what way will the Senate 
differ from the House of Representatives? I warn some of the 
Members of the Senate who espouse the cause of this change in rules 
that if they are successful, their stature in national affairs will be 
reduced. They will be the first victims of the rule that they now 
advocate. 

As Members of the Senate, we are now the seated members of the 
greatest deliberative body of the world, the last governmental forum 
left in the whole wide world where freemen can gather for free, un- 
molested, and unlimited debate. Let’s keep that instrument of free- 
dom and then let’s behave so that we shall not have to use it except 
in the most urgent, far-reaching, and extreme cases. But let us keep 
it. It will be worth far more than it will cost. 

I want to refer very briefly here, | don’t know whether anyone else 
brought it out, but on page 215 of the Record 2 years ago—that is, in 
1949—T inserted a statement here made by the senior Senator from 
Massachusetts, Senator Cabot Lodge, when he was a Member of the 
Senate back in 1915. I want the chairman to hear this. This was 
from the senior Senator from Massachusetts, Cabot Lodge, back in 
1915. He said: 

Mr. President, | have been here since then for 10 vears. In a very short time 
after my coming into this body, within a vear or two, in fact, I came to the con 
clusion that the practice of the Senate was on the whole a wise one, and though 
hard at times to bear when we are interested in passing a bil! and grow naturally 
impatient, that it was the safest system for the country and for the genera 
interests of the Government. 
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He is talking about the Senate rules now 

Senator Benton. What vear was that? 

Senator STENNIS. 1915. 

Senator Benton. That was before the 1917 rule to which we have 
referred so often previously. 

Senator STENNIS. Yes. He says 

Mr. President, I have seen in that short time both part n contro] 


Senate, and I do not remember that anv measure desired by an actual andtr 
majority of the Senate has ever failed of a vote 


Now further quoting him: 


Mr. President, that is all that I desire to say today Po me matter of a 
hanve of the rules of the Senate, which have bes n force in this respe 
109 veat is a matter of verv grave moment indeed I think if a change fron 
ir present system to the previous questio like that of the House is put 
yperation, it ls going to alter Compiletely the character of the Senate 


Senator Benton. How did Senator Lodge vote subsequently i 
1917? ; 

Senator STENNIs. I have his full record here. I did have it 

Senator Benton. In 1917, when the cloture rule was put in, ] 
wonder whether he opposed it, whether he may have changed his 
mind or may not have 

Senator Stennis. I think that the cloture rule that was finally put 
in in 1917 was more or less a compromise and more or less by unani- 
mous vote. That is my best recollection. He was perhaps in the 
group. But | am talking about his ideas here on the character of 
the Senate. He said he changed his mind after he got here. He was 
a scholar, vou know, and a great student of government, and he said 
he changed his mind after he rot here, after realizing the situation 
in the Senate. Now, he savs further here: 


Now without arguing the merits i the lestlol ut 
hange so serious that it ought to have the most thorough and the 
ideration of every Senator on the floor kiverv Senator ought 
before he makes a change of this sort in the verv Constitucion of Sena 
ne sake of passing, in a moment of heat and passion ¢ rasil f I & meas 
ch strikes at that quality which has beer lis Sena 


other body in parliamentary histor 


1 will not continue my quotation, but it isa very powerful argument 


l am going to quote now very briefly from the late President Harding 


when he was a Member of the Senate. He said 

Senator BENToN. What is the date of his statement? It seems t 
me the passage in 1917 of the cloture rule by what was virtually 
nanimous action with only three votes in opposition 

Senator STENNIs. | want to check the figures on that. J remember 


was passed near the end of the session, it was gotten together, kind 


of whipped together, and there was a divided thought, now But | 


hink 1t was an appreciable majority that voted it in. Maybe thi 
erk can find that 
President Harding Was a Membe r of the Senate he re 
Senator Benron. I have got the vote here It was 76 veas an 
nave 
Senator STENNIS. Yes 
Senator Benton. It would seem to indica 
country went through in 1917 mav have influenced th 


ome of these men vou are quot 
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Senator Stennis. I think the shipping bill debate preceded—— 

Senator Benton. Seventy-six to three is an overwhelming majority. 

Senator STENNIS. It was more or less by agreement. I think 
Senator Borah and one or two more dissented, but it was whipped 
up by the majority leaders for each side and put in there near the 
end of the session, as I recall. 

Now, Senator Harding says: 

I have been hearing about the reformation of the Senate since I first entered 
politics; and it was rather an ironical thing the other day that one of the most 
emphatic speeches made in favor of the adoption of this rule was uttered by the 
very latest arrival in this body. 

I don’t have it, but I will supply it for the record, the date of that 
speech. I think it ought to be given. He went on and said: 

I have been observing the Senate at close range now for 3 years. I came with the 
notion that the Senate fiddled away a great deal of valuable time in debate, and 
I am still of that noree but the debate that needlessly consumed the time of 
the Senate is not reached by the proposed rule. 

My citation of these is to show that the men here, after they have 
had experience, it convinces them there should be some barrier rather 
than just a wide-open question like letting a majority control. That 
is What I contend for, that there should be an effective barrier. 

These men here-——I could cite others, but I won’t take the time 
they testify to their change in viewpoint after coming down here and 
carrying these responsibilities. 

Now, Lhave already alluded to the fact here that this was part of the 
compromise or part of the agreement and is made in all good faith, 
and | think, Mr. Chairman, that it is pretty well satisfactory to a 
great number of the membership. I don’t impugn enyone’s motives, 
they have just as good motives as I have here in the Senate, but | 
don’t think there is any doubt but we movement here is prompted 
partly by both parties getting ready for the presidential campaign. 
I think that the ft ument we had read this morning by Senator Jenner, 
somebody there has done a good jeb in something to go out before the 
people on. 

Senator Brenron. Senator Jenner very conveniently omitted the 
crucial section 3. 

Senator Srennis. It is very able work. I say that with great 
deference to Senator Wherry. He is one of my favorites, and Senator 
Jenner and others are doubtless preparing a good job f r the othe: 
party, but I say it has no business in party palitien: a it is nota 
matter that ought to be agitated in a presidential campaign, that we 
are dealing here witha sacred matter. It is the last effective bulwark 
that we do have to protect and continue these checks and balances 

Let me say something in the nature of a personal word. 

Senator Brenron. May I ask a question there? 

Senator STENNIs. Surely. 

Senator Benron. Don’t you think this agitation on rule XXII 
going to continue and even mount in intensity as long as this rule 
stands in the way of the passage of civil rights legislation? Such 
legislation is enunciated in the platforms of both parties, as the goal 
of both parties, and it has the support, according to last year’s votes 
in the Senate, of 55 against 32 and 53: against 33, or whatever the 2 
votes were? 
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Senator STENNIS. [ suppose it will continue to be agitated, but to 
change this rule to a majority cloture 

Senator Benton. Isn’t that the heart of this question, and not 
freedom of debate and freedom of speech—isn’t the heart of it that 
that rule XXIT stands in the wav of enactment of the civil rights 
legislation to which both parties are pledged? 

Aslong as this is true, how is there anv chance: of hoping for a let- 
up inagitation? Isn’t there every likelihood the agitation will mount 
in intensity along the lines advocated by Senator Morse this morning? 

Senator STENNIs. Of course, it is going to be agitated. I am not 
complaining about that. [am talking about the merits of the matter, 
though, that 1s brought up now and agitated now and is a prerun on 
the Presidential campaign by both parties 

Senator Benton. Personally, I don’t believe th re would be muel 
talk about this rule if it weren’t for the fact that it is standing in the 
wi) of civil rights legislation. | haven't heard anvbod 


oblect to 
on other grounds. Now, there may be very fundamental objectio 
to it on many grounds, but this is the essential point 

Senator STENNIS. That is what gets the publicity, that is what gets 


a lot of the things, that is what vets the agitation, but there is far 
more involved than those so-called civil rights bills 

Senator BENTON. | agree, ves, but the other questions ar 
major. 

Senator SreNNtis. A man like vou realizes it 

Senator BENTON. Yes, | have learned a great deal out of these 
hearings. I agree there is far more involved 

Senator STENNIS. Yes 

Senator Benron. But above all, In a time of national crisis 1b Is 


essential to get the fieure low enough, which is now at 64. so the Sen- 


ate can act. I believe on matters of great national emergeneyv the 
figure of 64 is probably low enough so that the Senate could act A 
matter such as the ineident in 1917—this could not recur under the 


present rule 

Senator STENNIS. No, 

Senator Benron. So principally our problems under rule XXII 
would be first the unexpected problems of great national crisis and 


emergency, and secondly, the continuous questions of civil rights 
legislation 
senator STENNIS The thing that | fear most that we vet off on the 


dea of civil rights and think to support the so-called civil rights bill 
we have LO change a fundamental concept of the Senate as an 
titution,. and we are going to tear down this barrier, and then new 
problems are going to immediately arise 

As some old judge sald, we pass a law and then we forget about the 
evils that it was designed to suppress, and then we repeal the law 
ind then those same ev is re appear 

If we take down this rule and make majority cloture possibl LO ¢ 
off debate merely by a majority vote, we are going to have innumerable 
evils, in my opinion, spring up beeause of these organized pressure 
yroups—and | am not referring to just those that sponsor civil rights 
lam talking about economic interests 

senator Bt NTON You are taking the most extreme of the pro- 


posals, however, for your comparison. 
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Senator SrenNis. How is that? 

Senator Benton. The immediate vote of the simple majority is the 
most extreme proposal before the committee. 

Senator Stennis. Yes. I favor the 64 Senators, I want to make 
that clear. 

Senator Benton. You have made that clear. 

Senator SrenNis. Now, I want to say this: It is somewhat of a 
personal word, but it is part of a man’s ; thinking and part of his experi- 
ence In government. 

I was trained in my legal, governmental, and constitutional concepts 
at the Law School of the University of Virginia, which I say with great 
modesty is no mean institution, partic cularly in government. It was 
founded by a great statesman, whose name and ‘fame still endures in 
American government and whose spirit still pervades that university, 
Thomas Jefferson—no question about that. I lived there 3 years and 
absorbed as much of that as I possibly could. 

Now, since receiving that training there we have seen our Govern 
ment most materially changed. Absolutely, we don’t have the Con- 
stitution now that I studied there in 1925. We have seen it change in 
a large measure through judicial reinterpretation of the Constitution 
of the United States, and I say that with all deference to the Supreme 
Court of the United States. I was trained to believe in that Court. 

Legislative measures and proposals that have been denied by the 
legislative branch have been carried to the Supereme Court and 
granted, at least in part or in another form, by that tribunal. The 
over-all effect of the transition of the last 25 years has been the 
usurpation of power by the executive and the judicial branches of 
the Government, at the expense of the legislative branch. 

Now I am comparing the cases and all that I studied 25 or more 
years ago there with what I come in contact with up here in my work. 
The contrast is terrific. It is almost as much different as there is 
difference between daylight and dark. 

Serious as this may be, I do not think the threat from this source 
presents as grave a danger as does the organized strength of various 
pressure groups with their eternal hammering at the membership of 
the legislative branch of our National Government, with their in- 
sistent demands for preference and change in their favor. 

1 am not referring just to the group now of civil rights. I am 
talking about the economic groups and all the rest of them. That is 
the most serious threat to our form of government. 

Senator Benron. This latter is one of the greatest and least under- 
stood problems facing our democracy. 

Senator Stennis. The rule of cloture in the United States Senate, 
as it is written today, is the last bulwark of strength that is left 
against the de mands of these groups. This civil rights matter is 
going to work itself out, 

Senator Benton. How do you tie that up? 

Senator Srennis. This civil rights matter is going to work its way 
out. Don’t take down this protecting barrier. 

Senator Benton. Take the sugar beet subsidy bill that the Senate 
passed a few weeks ago with only four of us voting against it. How 
does the cloture rule pay off on that? 

Senator Stennis. It could have been stopped if you who were 
opposed to it had gotten together. It would have at least helped vou 
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to stop it. If that was unjust and shouldn’t have been passed, this 
instrument, this rule XXII here, would have helped you. You 
would have arrested the attention of the people. You could have 
put a spotlight on it. 

Senator Benton. You mean unless the beet sugar people had | 
wh» were willing to show up on the floor and be counted? 

Senator STeNNis. Yes, sir. I am not so familiar with that bill, 
[ will be frank with vou. I am not discussing the merits of it here 
now, but that is a good illustration. We heard little about it before 
it was passed. The chairman — that. We have heard a great 
deal about it later. 1 wish, frankly, it had been debated more 

Senator Benton. I agree with vou on that 

Senator Stennis. It should have been debated more 

Senator Benton. | learned a great deal about the bill from listenine 
to Senator Fulbright the very afternoon it was passed 

Senator Srennis. The House could have passed it in a shotgun 
manner, but under the rule in the Senate it couldn t have happened 
n the Senate if those opposed to it could have gotten together and 
debated it and focused attention on it 

This rule of cloture in the United States Senate as exists today ts 
the last bulwark of strength that is left against the demands of these 
eroups. Now, that is what vou are fixing to tear down. 

Senator Benton. I would like to ask our clerk to give me the 
record of the four instances where cloture has been involved since 
1917—I1 would like to see from them whether any major economie 
pressure group was involved in any one of the four If anvone is 

| will concede that you have a point. They are 

The Treaty of Versailles. Now surely that isn’t the sense in which 
you are referring to pressure groups. 

World Court was another. 

Branch banking—well, that may be a case in point: I don’t know. 

And the fourth: The creation of the Bureau of Customs and Bureau 
f Prohibition. 

You have got two out of the four since 1917 that might possibly 
bear on the point you make. I don’t know whether they do or not, 
but they might bear on it. However, this is a pretty thin reed on 
vhich to lean. 

Senator STENNIs. Let me make this point: There has been such a 
hange in the picture with reference to these organized groups since 


those precedents, since those votes were taken, that we are facing 


iltogether a different situation today. 
I feel it—lI feel it I am from a State that has relatively little 
pressure, very little, relatively, an unorganized State, vou might say. 


Che groups are not organized. You gentlemen knew far more about 
his than I do from your area, these various pressure groups. 

| just have one more sentence here. The executive branch of the 
Government has encroached on the legislative, the judicial braneb has 
neroached on the legislative. This Senate rule on cloture is the 


maining bulwark of strength against various forms of shotgun 
vislation and is one o f f the ast remaining checks ard balan es in our 


(iovernment. It is one of ho very last checks and balances as origi- 
ally set up that remains We know as a practical matter less of 
them just vo by the board Let the rule rest where it is It was 


lopted just a little over 2 vears ago by an overwhelming and top- 
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heavy vote of 63 to 23. It must have a considerable merit. This was 
an agitated question then in which each Member of the Senate was 
interested. Still the rule was adopted by a vote of 63 to 23, a majority 
of 40. 

Senator Benron. Apparently you couldn’t even get the 64 votes 
for rule XXII which calls for 64 votes. 

Senator STENNIS. A majority of 40. If we had waited a while 
longer, we would have gotten some more. That concludes my state- 
ment. I especially thank you. I didn’t know I was going to take 
so long. 

Senator Benron. Senator Stennis, the depth of vour interest shows 
through vour statement. I am grateful to you for your waiting all 
morning, your courteous waiting all during the morning for the othe: 
witnesses to present their views. You have been here over 3 hours. 

Senator STENNIs. It is just a reflection of the courtesy of the Chair 

Senator Benton. The section of vour testimony dealing with the 
pressure groups is of great interest to me for another reason. This 
is my testimony recently before Senator Gillette’s subcommittee on 
the Corrupt Practices Acts. These pressure groups have a tremendous 
bearing on the conduct of political campaigns and the Corrupt Prac- 
tices Acts which today are a mass of tissue paper applied to the conduct 
of most campaigns. 

We in Congress see this activity of the pressure groups at all levels 
of political life today 

Senator STENNIs. | want to make clear, Mr. Chairman, that | 
wasn't attempting to exhaust this subject now. Lots of points and 
facts could be brought out, but I don’t want to take too much time 

Senator Benron. Even accepting all your arguments, Senato1 
Stennis, | would repeat, as I said earlier, that then we have the ques- 
tion of judgment as to what the break ought to be on shutting off 
debate as to whether it ought to be 49 voters as Senator Ives suggests: 
64, as you suggest, or even as some other Members “a the Senate would 


like: or two-thirds of those voting 2 s proposed | Senator Wherry 
and others; or a simple a as wiieoeued ww Senators Morse, 
Humphrey and others; or a combination proposal as Senator Johnson 


and [ favor. 

Senator SrTeENNts. That section 3 has got to stay in there; other- 
wise if it is enacted at 49, somebody then will want it changed to a 
bare majority. 

Senator Benron. It would seem to me that the inclusion of se 
tion 3 certainly gives assurance of very great protection to any 
stability in any proposed change in the required 64. 

Senator SrTenNis. I think it is pretty firmly imbedded in the Senat: 
rules. 

Senator Benton. I am not asking vou, as I have other witnesses 
what we can do about rule XXII. With many previous witnesses 
[ have ended up by asking what they think can be done about the 
rule I will spare you that question 

However, I have just been handed something for the record that 
will interest vou, in line with vour previous testimony. I had for- 
gotten that Senator Harding won the Presidential nomination after 
only 5 vears in the Senate. I had presumed he had been in the Senate 
longer. Seemingly, he only entered the Senate in 1915. So vour 
quotation, if he had been in for 3 vears when he made it, would indi- 
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cate that it was in 1918, after the adoption of the 1917 cloture rule. 
Could he have been one of the three who voted against the rule? 

Senator STeNNts. | will supply the date of that statement, because 
I think it ought to be in the record. 

Senator Benton. | will ask the staff to trv to clarify and to 
straighten out our record on this point. 

Senator STENNIS. Thank vou very much. I thought I had it 
until | went to cite it, and | see it gave his tenure instead of the 
date of the speech 


NotTI] The vote on the original cloture rule took place in the Senate 
March °. LOL7. The thre Senator who VO igs (a? } 
Follette, and Shermaz President Harding made } remarks as a Se 


erning the cloture rule on March 7, 1917 


Senator BeENnron. Our next witness this morning will be Mr. Phillip 
Willkie. Mr Willkie, | Wiis clad to see you SILLING at the head table 
last Sunday night as a member of the board of directors of Freedom 
House at the banquet in New York for Mr. Hoffman 

We are glad to welcome you today | see vou are a member of the 
Indiana Legislature. 

Mr. Witikir. That ts right, sir. 

Senator Benton. Is it in that role you appear here today ¢ 

Mr. Witukie. Well, | was invited to appear here today by the 
American Civil Liberties Union and the National Association for the 
Advancement of Colored People. The legislature is in session now, 
but it is not in session today, so I geared my appearance here today 
to coincide with the schedule of the legislature 

Senator Benron. This morning we shall conclude with our testi- 
mony from witnesses who advocate a change in rule XXII unless 
some Senator asks to testify, or some circumstance comes up that | 
can’t foresee that makes me change Inv present announcement 

Will you proceed in vour own way? 


STATEMENT OF PHILLIP WILLKIE, MEMBER INDIANA STATE 
LEGISLATURE 


Nir Wii LKIE. Senator Benton. | come down here quite reluctant \ 
is a sophomore member of the Indiana Legislature to talk to a com- 
mittee of the Senate about the rules of the Senate, and I feel very 
humble in being here 


| onlv come for one reason, and that is because of mv interest i 
the question of civil rights. I am confused about what we ought to 
lo about this economie situation It seems to me it gets more com- 
plicated every day. I varv between thinking we should have a very 
tightly controlled program and that we should let evervthing go. 

am confused about what we should do about Joe Stalin. He is a 
rather complicated fellow, too, If somebod were to shoot him. it 
nicht he hetter. but the fellow taking’ his place might he worse 

However, when it comes to eivil rights, 1 have no doubt That 


eems to me to be a question which is clear, nnd if is a question mn 
vhich there is a right and a wrong, and there is no gray | think it 
sa question which roes to the very basis of our society, and THINK 
tis nm question which Is Of tne utmost importance in connection with 


(meriea’s relationship to the outside world 
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As | see the filibuster, the filibuster is an effective veto by a group 
of Senators of any piece of legislation. of which they do not. approve, 
and it seems to me to become by their action almost a part of the 
Constitution by which a minority group of Senators can exercise that 
veto against legislation. 

Of course, the filibuster has been exercised against a good many 
pieces of legislation over American political history, but most prom- 
inently and most frequently in recent years it has been used against 
the civil rights. We are in a great world struggle with the forces o! 
Marxian socialism and of the Empire of Russia. It is a struggk 
which can very well possibly mean the end of everything which we 
hold dear. There are a billion people in this world who are neither 
closely associated with us nor who are closely associated with the 
Russians. If they join the Russians, we shall find ourselves a garrison 
state, a contained island in a Communist world, and, similarly, if they 
join us, we will be long in the policy of containing them. Many ot 
the important leaders of these nations, such as Prime Minister Nehru 
of India, are frankly skeptical of our aims, aspirations, and purposes 
The majority of the people in this vast area are not white men, but 
are black men and brown men and red men and yellow men. 

It is true that the average man on the street of Singapore and 
Bombay, of Cairo and Rio does not know the details of American 
records on civil rights, but they follow able and sophisticated leader- 
ship which does; leadership like Pandit Nehru, leadership which is 
frankly skeptical of America. 

Senator Benron. The man on the street is listening to Communist 
propaganda. 

Mr. Witikie. And they listen to Communist propaganda, which 
makes the most of every instance, of every event which occurs here. 

Now, many people have told me, or several people have told me 
who returned from abroad, that the Voice of America wasn’t effective 
[ don’t think the Voice of America is ineffective because of anything 
mechanically wrong with the Voice of America. I think it is ineffec- 
tive because we don’t have things to report which are of vast interest 
to those people. 

I think the ending of the filibuster by the adoption of a more effec- 
tive cloture rule and the passage of civil-rights legislation put on the 
Voice of America would win friends for us every place. It is the deeds 
that count. 

You can set up all the mechanical apparatuses, but then the mechan 
ical apparatuses have to have a story to tell,a story which has meaning 
to the listeners who are to hear. 

A nation in a struggle suc ‘+h as we are in now, it seems to me, has to 
be loyal to its basic tenets and its basic principles, or it does not fulfill 

its destiny. I think with out position on minorities in this country, 
that we violate the principles of the religious beliefs which men profess 
here, the principles of the Declaration of Independence, the principles 
of the Bill of Rights or our Constitution, the principle 3 of our economic 
philosophy. 

We have a dual citizenship, one for the preferred majority and one 
for the minority. I think we lose, we ourselves lose purposefulness 
when we do that. 

Now, as a purely practical matter, there is only one way that you 
can pass a civil-rights program, and that is to end this veto as ex 
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pressed in the filibuster. American boys are dying in Korea right 
now, white and black American boys are dying. I truly believe that 
one of the bases of the Korean war and of the struggles going on in 
Asia now is the great feeling by people over there on this race conflict, 
and a feeling against the white races and of their arrogant attitude 

Our record ena hasn’t been the record that the British Empir 
and other colonial empires have had, but this situation especially that 
has gone on in this country and the propaganda value which the 
Soviets have made out of it has had an effect of making those people 
feel that we are just as bad as the colonial powers of Europe. 

As to the specific way this thing should be done, I might say that I 
am for the Jves bill, if it could be amended to cover the q lestion of the 
rules: | would be for the Lehman bill: | would bye [Ol the \lorse bill 
[am for the best bill that can be passed as a matter of purely practical 
politics eh 

Senator Benton. No one has yet suggested how to pass any 
these bills, in the face of section 3 of rule NXI] . 

Mir. Witukie. As [ understand it—and you know, sir, 
willing to stay until Christmas and sweat it out, 
is that right? 

Senator Benton. No; that is not right in my opinion, that is why I] 
asked Senator Morse the question His hesitancy in answering it 


one of 


il 


i 


would seem to indicate that he doesn’t have faith that we could oe 
this job done, even by Slaying until Christmas. 

If you have even as few as 8 or 10 or 12 determined men in the 
Senate feeling strongly on this subject and determined to block 
change in the rules, | am told that they would have every ch: 


lasting it through—not only this Christmas but the next 
have more than 10 or 15 
Here is your dilemma, Mr. Willkie, in a very practical sense, here is 
the problem. This seems to be the reason why some of these men in 
1949 agreed to what seems to me a most unhappy and unfortunate 
compromise. They wanted an improved cloture bill and they took a 
deal which now for all practical purposes seems to kill the possibility 
ol civil-rights legislation. That is what emerges as | listen to these 
hearings. Yes; | happen to think this wasa very unbappy con \promise 
a bad compromise when what was requ ired was patience and delay 
and a greater public understanding, in order to get an effective clo 
ture rule without abdicating civil-rights legislatio 
That is the sad fact of where we now are 
That puts it verv baldly, but that is where we seem to be, to the 
best of my ability to interpret the testimony I have listened to so far 
ind against my vears of deep interest in this subject, trying to follow 
before | entered the Serate 
\ir. Witikte. You think there is some question of whether it could 
broken as even a physical matter? 
Senator BENTON That IS a Matter ol Juagment 
termined men—far smaller than the group which 
eh ted he re in opposition to a change in this rule 
hol ld up the Senate 1 nde finitely in the past lt dor 
ome that the hope of a physical breaking of a filibuster to g 
ile changed is very promising. I would be glad to have S 
\lorse’s administrative assistant, who is here with us, make 
nent if he wishes on what I am about to say 
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I didn’t detect even in Senator Morse’s advocacy what I could call 
great enthusiasm and high hopes that a filibuster could be broken 
between now and Christmas. There are many of my Senate colleagues 
who would be glad to keep us here until Christmas without any bearing 
on rule XXII, or the remotest idea of getting it changed. 

I don’t believe there is the semblance of a group in the Senate 
which could break a filibuster between now and Christmas. This is 
an unhappy admission for me to make. If I thought we could, I would 
stay here day and night. But vou have heard Senator Stennis say 
people learn a lot as they stay in the Senate. LT haven’t been here very 
long and would like to hope that I] am wrong. But where are those 
determined to stay, in contrast with those prepared to filibuster. We 
are sadly out of balance. 

Mr. Ivar Prrerson (administrative assistant to Senator Morse). 1 
think Senator Morse feels if we had continuous sessions and enforced 
the rule against Senators speaking more than twice upon the same 
subject during the same legislative day, that a determined majority 
could physically wear out the minority. 

Senator Benton. Where is a sufficiently determined group? How- 
ever, Senator Morse has been here longer than I have and his judg- 
ment may be correct. [agree wholly with another point that he made, 
without elaborating on it, that such an effort would be a very great 
educational experience for the American people. Out of it they would 
learn much more about the problem, and how grave and serious a 
problem it is, both applied to their domestic policy and their foreign 
policy. 

We are grateful to vou, Mr. Willkie, and we appreciate your testi- 
mony. We particularly appreciate your coming from Indiana to 
Washington to appear before us. 

Mr. Wintitkre. Thank vou, sir. 

Senator Benton. The hearing is recessed until further notice at the 
eall of the Chair. 

Whereupon, at 1:20 p. m., the hearing was recessed, subject to the 
call of the Chair 
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TUESDAY, OCTOBER 23, 1951 


UNITED STATES SENATE, 
CoMMITTER ON RULES AND ADMINISTRATION, 
Washington, D.C. 

The committee met, pursuant to call, at 10:35 a. m., in room 104—B 
Senate Office Building, Senator William Benton presiding. 

Present: Senators Hayden (chairman), Green, Benton 
chairman), and Monroney 

Also present: Darrell St. Claire, chief clerk, and Russell King 
counsel to the committee 

Senator Benton. This is the last dav of our hearings on the four 
resolutions before the Rules Committee, each calling for an amend- 
ment to rule XNNII of the Senate rules which deal with the cloture 
provision. 

We shall keep the record open for statements for 10 days after this 
morning’s meeting, in line with conversations between Chairman 
Havden and myself. Senator Hayden and I agreed to do this; if 
there are any other Senators who may wish to submit statements 
the statements will be most welcome and will be incorporated as 
part of the record 

I know there are some Senators who would have wished to test 
if the Senate had not adjourned, Senator Holland being among them 
and who would be here this morning if they were still in town this 
week, 

Mr. St. Claire savs we have some statements from various organi 
zations which have been unable to send representatives. These, too, 
are welcome for the record, and if other such statements come i 
during the next 10 davs from recognized organizations with a record 
of interest in this field, upon the recommendation of Mr. St. Claire 
to me, they also will be eligible for the printed record of the hearings 

Senator Green and Senator Monronev are the only members of 
‘ept Senator Havden and myself 
-evidenced by their presence here 


the committee in town today, e 

and their devotion to duty is we 

this morning, particularly in view of the fact that Senator*Green is 
I 


I] 
chairman of the congressional delegation about LO leave Washington 
for Paris and Strasbourg, and he has plenty to do 

We welcome you here this morning, Senator Green 

Senator GREEN. IT am so happy to come in just as vou are mal 
this speech 

Senator Benton. We have Senator Havden here this morning 
testify Senator Havden has a long background in this field, 
he has agreed to appear and to fill in for our record his views 


leading up to the adoption by the Senate of tl 


XXI1. 
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We also have with us Senator Russell, who will follow Senator 
Hayden, and these are our only two witnesses this morning. Senator 
Hayden, are you ready to proceed? 


STATEMENT OF HON. CARL HAYDEN, A UNITED STATES SENATOR 
FROM THE STATE OF ARIZONA 


Senator Haypen. Mr. Chairman, my purpose in appearing here 
this morning is to oppose three of the resolutions pending before this 
committee, which seek to amend subsection 2 of rule XXII of the 
Standing Rules of the Senate, so as to provide that under certain 
conditions debate may be brought to a close by a majority vote. 

Senators Morse and Humphrey are the sponsors of Senate Resolu- 
tion 41, which would make an unconditional change in the present 
requirement that “two-thirds of the Senators duly chosen and. sworn”’ 
must affirmatively vote to bring debate to a close, by substituting “‘a 
majority vote of those voting.” 

Senate Resolution 105, introduced by Senators Lehman, Murray, 
Magnuson, Neely, Douglas, Humphre: v, Green, Benton, Pastore, 
McMahon, and Kilgore, also contains a provision that, after a del: ay 
of at least 13 calendar days, debate can be brought to a close by 
a simple majority of those present and voting. 

Senate Resolution 52, proposed by Senators Ives and Lodge, 
provides that a cloture petition must be sustained “by the vote of 
a majority of the authorized membership of the Senate,”’ which at 
this time would require at least 49 Senators to vote “aye.” 

This last-mentioned resolution is to me the least objectionable, but 
I am opposed to all three of them on principle, and shall not vote to 
favorably report any one of them from this committee to the Senate 

Majority cloture in the House of Representatives can be justified 
because membership in that body is based upon a single factor, which 
is population. Except in States where the legislatures practice 
gerrymandering, the average congressional district includes approxi 
mately one of 435 parts of the total population of the United States 
as apportioned according to the decennial census returns. 

Each Representative has obtained more votes than any othe 
candidate for Congress in his district, whether the district consists of 
a very limited part of a great city or many square miles in a thinly 
se ttled part of the Nation. 

He votes as one who represents people, and people only, regardless 
of the area in which they live. The body of which he is a part is 
designed to reflect the will of the majority of the American people 
as expressed through the ballot box. 

It is therefore proper that a majority of those who represent thi 
people should be able to bring debate to a close in that body by a 
mi jority vote. 

The number of Representatives in Congress is now so large, being 
135 as compared to 96 Senators, that it is impossible for each one of 
them to express his views on any particular piece of legislation 
Necessity requires that the time available for discussion not only b 
limited but apportioned in limited amounts among those who have an 
opportunity to speak for or against the pending measure. 

Beyond doubt, the House of Representatives would be more ef 
fective as a legislative body if its membership could be reduced by 
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one-half, but it is obvious that there is no practical way to bring about 
such a cut. 

Senator GREEN. Excuse me, would you mind being interrupted? 

Senator Haypen. Not at all. 

Senator GREEN. Why do you say that there is no practical way of 
bringing that about? 

Senator Haypen. There is no way of inducing 217 Members of any 
existing House of Representatives to vote themselves out of office. 
lo cut the membership in half would require that great a reduction. 
Experience has shown from the beginning of the Federal Government 
down to 1912, as the population increased and reapportionments were 
required as a result of the decennial census enumerations, that instead 
of reducing the number or retaining a number the general practice 
vas to gradually expand the membership of the House so that no 
State would lose a Member. 

Senator Benton. Has that universally been true on the reappor- 
tionments every 10 vears? 

Senator Hayprn. No; it is not a universal rule, but in the majority 
of instances that was what happened. ‘The last expansion occurred 
shortly before 1 became a Member of the House of Representatives, 
when in 1911 the size of that body was increased from 391 to 435, 
which has since been recognized as a serious mistake, and so serious a 
a mistake that it has not been repeated. 

Senator Green. Recognized by whom? 
Senator HaypeNn. Recognized by the Congress itself. 
Senator GREEN. Well, then, why do you say they could not reduce 


+) 


Senator Haypren. The House of Representatives became so large 


ind so cumbersome that finally the Congress came to the conclusion 
that there was not room for any more Members. 

Senator GREEN. It seems to me inconsistent to say that the Congress 
had come to a conclusion that it was a mistake to enlarge it, and then 
o say that the Congress would not reduce it. If they admit it is a 
mistake, why would they not be willing to reduce it? 

Senator Haypen. Congress did increase the size of the House after 
the census of 1910 but the membership has remained stationary since 
that time, because actually there are not seats enough on the floor 
for more than the present Members. There certainly is not office 
space for more Members. ‘Those are facts that have been recognized 

Senator Benton. Do you think it might be possible to reduce the 

e by 10 percent or by 20 percent even if it proves impossible to 
educe it by 50 percent? 

Senator Haypen. All that I know is that in 1921, 1931, 1941, and 
951 the decennial census returns required a reapportionment of 
Representatives in Congress and that in each instance Congress 
lecided not to increase the total number. 

Senator Benton. It might well be impossible to reduce it 50 percent, 

it if a difference of 10 perceat, as you have stated in the 1912 
cperience, was actually found to make a difference, a noticeable 

ference through an increase from 391 to 435, perhaps a lesser goal 

ight be realizable, and a lesser goal than a 50 percent reduction 
ight prove politically practicable 

Senator Haypen. Human nature is such that men do not vote 

emselves out of office 
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Senator Benron. It does not sound very likely, I agree, but it does 
not sound impossible. 

Senator GREEN. Also if the change would take place some time 
later, that might overcome that objection. 

Senator Benron. You think we could vote a change for 1960? 

Senator Haypen. 1970 or 1980 would be more practicable. 

Senator Benton. We saw the Senate reduce the salaries of its 
Members the other day, with only 11 men voting against the proposal 
The date set was January 1, 1953, less than 2 vears from now. 

Senator Green. You might have said that would be impossible. 

Senator Haypen. If the membership in the House of Representa 
tives had been retained at 391, the 1910 census would have required 
a reduction of the representation of a number of States, among them 
bemg Missouri and Indiana. 

Champ Clark was at that time the Speaker, and Edgar Crumpacke: 
of Indiana was then a Member of that body——had been for 11 vears 
and was very influential. 

lu order that no State would lose a Representative, the total mem- 
bership had to be mereased by 44, and those two able leaders jomed 
in a successful effort to accomplish that result. 

Mr. Crumpacker assured his side of the House that Indiana, if not 
redistricted, would regain its former very substantial Republican 
membership. ‘The Speaker gave a like assurance to those belonging 
to his party that Missouri would remain Democratic. 

Unfortunately, neither of those distinguished statesmen possessed 
the gift of prophecy, because due to the Bull Moose split in the 
Republican Party, led by Theodore Roosevelt, Mr. Crumpacker was 
defeated in the fall of 1912, and Indiana was represented in thi 
Sixty-third Congress by a solid Democratic delegation. 

When the political tide turned against the Democrats m 1920, 
Missouri went Republican, and Champ Clark was out of the House 
of Representatives for the following 2 vears, when he was again 
reclected. 

Senator Benron. You were in the House in 1912, were vou not 
Senator? 

Senator Haypren. IT was. The Reapportionment Act was passed 
shortly before IL became the first Representative in Congress from 
Arizona. 

Majority rule and majority control of the time for debate in the 
House of Representatives are. nol only fully justified, but a practical 
necessity in so large a legislative body. 

The Senate was established and now exists upon an entirely different 
basis. This Nation came into being as a result of the Act of Con 
federation ratified in Philadelphia on July 9, 1778, wlich begins as 
follows: 


ARTICLES OF CONFEDERATION AND PERPETUAL UNION BETWEEN THE STATES 0} 
NEW Hampsutre, Massacuusetrs-Bay, RuopE ISLAND AND PROVIDENC! 
PLANTATIONS, CONNECTICUT, NEW YorK, NEW JERSEY, PENNSYLVANIA 
DELAWARE, MARYLAND, VIRGINIA, NORTH CAROLINA, SouTH CAROLINA, AND 
(,EOR( 1A 


Article I. The Stile of this Confederacy shall be ‘“The United States of America.” 

Article IT. Kach State retains its Sovereignty, Freedom and Independence, and 
every Power, Jurisdiction and Right, which is not by this Confederation expres: 
iclegated to The United States in Congress assembled. 





r 
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The final words of the ratifving act read: 

And that the articles thereof shall be inviolably observed by the ten States we 
represent, and that the Union shall be perpetual 

The Senate was created by section 3 of article 1 of the Constitution 
of the United States, as written in September 1787 and as ratified in 
Tune 1788 after long and deliberate consideration The section reads 
= 

, 1 

ne vol« 

As changed by the seventeenth amendment to the Constitution 
ratified by the States 1n L914, the status of the senate is now estab- 
lished by the following words: 


The Senate cf the United States hall be composed of two Senators trom ea 


It was to perpetually maintain the equality of the States that eacl 
them was given equal representation in the Senate and that equality 
was safeguarded by these words which | read from article V ol this 
Constitution 


The Congress, Whenever two-U irds of both Houses shall Geem 1 ee \ 
shall propose Amendments to this Constitution, or, on tn Application 
Legislatures of two-thirds of the several States, sha call a $ nvention for ] 
posing Amendments, which. in either Case, shall be val 1 to all Intents at 
Purposes, as part of this Constitution, whe ratified by the Legislatures of three- 
fourths of the several States * ' *- Provided ' * that no State, 
out its Consent, shall be deprived of it’s equal Suffrage in the Senate 


The record is clear that equality was the sole and only basis upon 
which the Union was formed. ‘This is emphasized by pointing out 
the disparity in population and nm area among the 13 States whi h 
originally came into the Union 

The total population of the United States at the time of the final 
ratification of the ¢ ‘onstitution by Rhode Island in 1790 was 3,053,000 
Omitting the then unorganized Northwest Territory, which was 
ultimately divided into the States of Ohio, Indiana, [llinois, Ni higan, 
and Wisconsin, the remaining total area of the 13 States b yrdering on 
the Atlantic was 571,651 square miles. which may be compared with 
the present combined area of Te Xas, New \lexico, tl d Arizona, which 
s 502,914 square miles 

Geore1a Was the largest state and extended westward to the Nlis- 
sissippi River. Out of its area of 158,201 square miles the States o! 
\labama and Mississippi were afterward ¢arved. Virginia was at 
that time the second largest State, its territory consisting of its present 
srea and allof West Virginia and Kentucky. Virginia had the greatest 
population, a total of 747,010. Yet it came into the Union on an 

bsolute equalit, with Rhode Island, which had a population { 
only 68,825, and an area of 1,214 square miles; or with Delaware, 
vhich then had 2 nopulation of 59.096, and an area of 2.057 square 
les The State of Connecticut at that time had a population Ol 
only 238,141. 


The British colonies which became sovereign States as a result 0 





; 
hen ol 
mi 
bill 


the Revolution had but one thing m common Each was free a 
lepe ndent and each could convey an equal part of its govel imental 
powers to the United States In all other respects they were unequal 


91681—51——16 
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This is illustrated by a tabulation of the area and population of th: 
Original Thirteen States in 1790 when all of them had ratified the Con 
stitution, which I shall place in the record: 

(The table referred to is as follows:) 


Population and area in square miles of the Original Thirteen States in 1790 at thi 
time when the Constitution was finally ratified 


| | 





Population; Area Population | Area 
| Square | | Square 
miles | miles 
Connecticut 5, 009 North Carolina | 393, 751 94, Ws 
Delaware 2, 057 Pennsylvania 434,373 | 45,338 
Georgia 158, 201 Rhode Island 68,825 | 1,214 
Maryland 10, 646 South Carolina 249, 073 31,0 
Massachusetts 41, 442 Virginia 747,610 | 105,3 
New Hampshire 9, 304 
New Jersey 7, 835 lotal 3, 638, 090 | 571, ¢ 
New York 340, 120 5Y, 185 


The equality of the States was again demonstrated and reasserted 
after the close of the War Between the States. In 1861 11 States 
by formal action of their legislatures—that is, Virginia, North Caro- 
lina, South Carolina, Georgia, Florida, Alabama, Mississippi, Tennes- 
see, Louisiana, Texas, and Arkansas—seceded from the United States, 
with the result that there followed 4 years of stubborn, bitter fighting 
to maintain the Union. 

Americans fought Americans. Greater bravery and sacrifice on 
both sides was never shown in any conflict before or since. When the 
Civil War was over, after the disgraceful reconstruction period had 
passed, Congress again formally readmitted each one of the 11 rebellious 
States into the Union, and each one was restored to its former complete 
equality. My State of Arizona was the forty-eighth and last to be 
admitted into the Union, and it came in, as stated in its Enabling 
Act, ‘‘on an equal footing with the original States.” 

I submit these facts to show that a Senator does not represent area 
Arizona is almost as large as all of New England and New York com- 
bined. A Senator does not represent population because only about 
one-fifth of 1 percent of the American people reside in my State 
We only have about three-quarters of a million people in Arizona. 

Senator Benron. Arizona now has almost the same population as 
Virginia had 

Senator HaypEN. At the time Virginia entered the Union in 1788. 

I represent a governmental entity which, like Virginia, has joined 
on a basis of equality with other like governmental entities. A State 
surrenders a part of its sovereignty to a Federal Union. Population 
or area have absolutely nothing to do with my membership in the 
Senate. 

My sole and only responsibility is to about a quarter of a million 
registered voters who have it in their power to defeat or reelect me. 

There are other Senators who are accountable to more than 10 times 
that number of voters in their States, but my vote in the Senate is on 
an exact equality with theirs. Consequently, a majority vote, which 
is proper in the House of Representatives where population is th 
sole basis for the existence of that legislative body does not apply to the 
United States Senate, which is not organized and was not created 
upon that theory at all. 
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Senator GREEN. May I ask you a question? 

Senator Haypen. Certainly. 

Senator GreEN. Your argument is certainly to show that the 
analogy of the House of Representatives is not a good one, that is all. 
But it does not show the other reasons why the *y should not have 
majority rule in the Senate as well as in the House. 

Senator HAYDEN. | can indicate why | differ with vou by restating 
what has been pointed out a number of times by able Senators. 

Senator GREEN. Is that not true? 

Senator HaypEN. There are certain other essential factors that 
enter into the problem. I can illustrate that by discussing who pays 
the taxes, because taxation without representation, we were taught in 
the history of the American Revolution, is tyranny, and yet in a sense, 
if Senators are to represent the American people, the Senate is a tyrant, 
because we do not proportionately represent all of them, and yet we 
vote taxes upon them in every State. 

The total amount of Federal internal revenue collected for the fiscal 

ar ended July 1, 1951, was $50,445,686,315. Eight Northern States 
beginning with Massachusetts, and extending in a belt across to the 
\lississippi River—-Massachusetts, Connecticut, New York, New 
Jersey, Pennsylvania, Ohio, Indiana, and Illinois—-were the source of 
50.91 percent or a little over half of the total sum obtained for the 
Treasury from that source. 

Manufacturing is the principal occupation of the residents of those 

ght States, as contrasted with agriculture, as the principal source of 
income from 25 Southern and Western States which have 50 Senators 
a majority of the Senate, as compared to 16 Senators from the eight 

reat manufacturing States who pay half, over half, the taxes. I shall 
place the table in the record. 
The table referred to is as follows: 


pula re ‘ 
Nort of A : 
0 (Bureau | | a 
f ( 
ichusetts 4 600.514 $1. 4N¢ s 
nnecticut 2 OO7, 2S ; SIS O88 S16 
y York 14, 830, 192 184 1, 243, 924, 053. 65 s 
v Jer \ $4,835, 329 9 1H0O 4.212. 78 xq 
nsvivania 0, 498, O12 (). 7 SSH, 470, 430. 2¢ 7.70 
7, 946, 627 5. 27 242, G28, 449. 2 
na », WO4, 224 2.61 1, 202, 616, 54¢ 2. 38 
g 7 7 7s } 2 ’ H24. St s & 
7. 454 { s 4), SOO, 4 4). 97 


Senator Benton. That is very interesting. Why is Michigan not 
there as one of the eight? 

Senator Haypen. It was not necessary to include Michigan, nor is 
necessary to include Wisconsin. 

Senator Benton. You do not melude Michigan or Wisconsin 
cause you do not need either of them to give vou over 50 percent to 
lake your pomt. If you had substituted Michigan for one of those 
thers you would have had a percentage even higher than 51 percent. 

Senator Haypen. | simply went directly across the northern part 
the Nation to find half of the total mternal revenue collections. 
Senator Benton. Yes. 
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Senator Haypren. Now, there are 25 States, 10 Southern and 1: 
Western, which present an entirely different picture. Alabama 
Arkansas, Florida, Georgia, Louisiana, Mississippi, Oklahoma, Sout] 
Carolina, Tennessee, and Texas have a total population of 31,000,000 
people, as compared to 57,000,000 people in the 8 Northern States. 

The total internal revenue collections in those 10 Southern States 
were $4,686,695,000, or they paid 9.30 percent of the total interna 
revenue collections. 

The Western States of Arizona, Colorado, Idaho, Towa, Kansas 
Minnesota, Montana, Nebraska, New Mexico, North Dakota, Sout! 
Dakota, Utah, Oregon, Washington, and Wyoming, having a tota 
population of 18,921,000, paid 7.71 percent of the collections, 

The total mternal revenue collections from the 25 southern and 
western agricultural States, which have 50 Senators, constituting 
majority of the Senate, amounted to $8,560,.877,000. Over half o! 
the Senators come from States which have only a third of the popula 
tion and contribute only 17.01 percent of the principal source o| 
Federal revenue, as is shown by the following tabulation: 


Senator Haypren. Another way of pointing up the facts is to sho 
that New York alone, with only two Senators, has practically as 
great a population as do 18 other States with 36 Senators, and mak: 
three times as great a contribution in Federal revenue as all of th 
LS States 

New York has 14,830,000 people, according to the last census 


while Arizona, Colorado, Delaware, Florida, [daho., \lontana, Ni 
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braska, Nevada, New Hampshire, New Mexico, North Dakota, 
Oregon, Rhode Island, South Dakota. Utah, Vermont, and W voming, 
18 in all, have 14,900,000. 

New York paid into the Federal Treasury $9,243,924,000, or 18 
percent of the total internal revenue collections. The 18 States 
paid in only 95,284,967 000 or 6.5 percent of the total Internal 
evenue collections. 

The comparison referred to between New York and the 18 States 
follows: 


Senator Benron It has just been pointed out to me that New 
York pavs more than all the 25 States vou have yust listed 

senator HayprEn That is true as | have shown i the tabulation 

Senator BeENron. | mean New York pavs more i deral taxes 

Senator Haypen. Yes. New York pays three times as much as 
the other 25 States 

| have stated that manufacturing is the principal source of income 

the 10 States extending in a belt across the northern part of the 
United States from Massachusetts to Illinois, as contrasted with 
yriculture as the principal occupation of the residents of the 25 
States which I have listed in the South and in the West. 

It is obvious that, in the long run. manufacturing and agriculture 
ave a common interest in national prosperity. Well-paid industrial 
workers provide the best market for agricultural products, and good 
prices for farm products make money available for the purchase of 
anufactured articles; but at times those who belong to those two 
creat segments of our population do not see eve to eve. Industrial 
rkers are not inclined to favor farm price Support programs which 

affect the cost of liv Ing, and farmers object to the establishment 
wage seales which may add to the cost of the manufacturing 
roduets which they buy 

In the light of these facts, it is not surprising that eminent senators 
rom the Northern States, such as Roval Copeland from New York. 

\rthur Vandenberg from Michigan have expressed themselves 
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in opposition to cloture by a majority vote in the Senate, which woul 
permit hasty action to be taken that could be adverse to the interest 
of the people of their States. 


In matters affecting the relationship of one State or one region of 


the United States with another, the principle of equality of States | 
the Union is of the highest importance. In grave internation: 
situations the unity of the Nation becomes all-important. 

It is significant, therefore, that in 1917 when, for the first time i 
111 vears, a limitation was placed upon debate in the Senate a seriou 
question of foreign policy was involved. 

Senator Benron. Were you in the Senate by that time, Senat: 
Havden, or were you still in the House? 

Senator Haypren. I was still in the House in 1917; I did not con 
to the Senate until 10 years later. 

The oceasion for the adoption of a rule limiting debate in the Senat 
the present rule XXII, was because of a filibuster against armi 
merchant ships, which prevented the enactment of that legislatio 
before the end of a session of Congress. 


Senator Benron. How many men took part in that filibuster’ 
This background has been mentioned before in our hearings. How 


big a group was this in 1917? 

Senator HaypEeN. It was a small group of willful men. 

Senator Benron. | remember the phrase. It is a wonderful phrase 
How small was it, half a dozen? 

Senator Haypen. The record then made would indicate that a very 
limited number conducted the filibuster. 

Senator Benton. But it was not as many as 20? 

Senator Haypen. No. When the Senate was called in special ses 


sion shortly after the 4th of March, after the filibuster, and after the 
defeat of that bill, it was recognized that something must be done to 


meet a grave international situation, and by agreement between thy 


party caucuses, Republican and Democratic, the present rule X-X1/ 


was worked out, which provided that under certain conditions, aft 
due notice, a two-thirds majority of the Senate could bring debate t 
a close. 

That change in the rules was made in order in the Senate by una: 
imous consent. It is true that Senator La Follette said that if li 
had been present he would have objected, but that is what happened 

Then, after debating it all day long and far into the night, the ru! 
was adopted by a vote of 76 yeas to 3 nays. 

Senator Benron. Could I interrupt you, Senator Hayden? 

Senator Haypren. Yes 


Senator Brenton. In this vote we have a very interesting point 


that has been referred to by some of our previous witnesses. Was 
not the intention of the 76 who then voted vea that when two-third 
of those present and voting agreed on cloture that the cloture wou 
then become effective but that what happened afterward is that tl. 
intent of the 76 was thwarted by new techniques and new tricks : 
parliamentary devices which sabotaged what was at that time th 
intention of the Senate. 

Senator HAypEN. There was no question, if one carefully reads tly 
debate that took place at that time, that the 76 Senators who vot 
for the adoption of rule XXII thought that it would be applica! 
under all circumstances and under all conditions. 
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Senator Benton. In order to make effective what the Senate had 
originally voted by a vote of 76 to 3, in rewriting rule XXII a couple 
of years ago, it was deemed necessary to add section 3 of rule XX1] 
as a so-called compromise, even though all the rule then did was to 
spell out and reinforce what was intended by the 76 to 3 vote. Further 
at the same time, in order to secure clarification, a further important 
concession was made, the change from two-thirds of those voting, to 

required constitutional two-thirds. That is the tenor of much testi 
mony that we have had before us 

Senator Haypen. As to that, the witnesses undoubtedly expressed 
their own opinions. All that I know is that it was recognized 

Senator Benton. It would follow therefore, would it not, in view 
of the fact that the 76 Senators ratended at that time to make cloturs 

fective by two-thirds of those present and voting, that your stati 
ment validates this testimony that has previousl\ been viven to thi 
committee 

Senator Haypen. But the Senate did not do it, that is the point 
It did not do it because of two events: the first was the discovery that 
the rule did not control amendments to the Journal 

Senator Benton. Do vou think that some of those 76 Senators 
new that there was this method to evade cloture, at the time they 
cust their vates? 

Senator Haypen. No; they did not know that, and it was not 
thought of. 

What l am irving to convey to vou 1s that at the time the idea was 
that a two-thirds majority would control on all occasions There is 
no doubt about that. Then loopholes were later discovered. We 
reported from this committee a resolution to plug all those loonholes 

hen, in order to get it adopted by the Senate the committee further 
recommended modification of rule 22. 

Senator GREEN. May IL ask a question? 

Senator Haypen. Certainly 

Senator GREEN, You do not question the purpose the \ sought 

tam? 

Senator HaypEn No 

Senator GREEN. But it was not attaimed because of the defects in 
the legislation 

Senator Haypen. That is right. 

Senator Green. What these proposals which vou are criticizing 
ropose to do is to avoid those defects. 

Senator Haypen. Oh, the three resolutions which | oppose go fai 
bevond that. They reduce the number of Senators who can vote 
cloture from two-thirds to a majority. 

Seuator GREEN. Because they found it was necessary to avoid the 

fects which were in the legislation which was passed, and would 
icomplish the same result. 

Senator Haypen. There was no purpose in 1917 to grant a majority 

power to enforce cloture in the Senate 

Senator Green. They only decided on that figure because it would 

hieve the result they sought fairly. 

Senator Haypren. No 

Senator GREEN. Now, all these other amendments that were pro 

“| would attain the same result 
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Senator Haypren. If vou read the arguments made in 1917 you will 
see it repeated over and over again that if in the aggregate two out of 
three Senators are of the opinion that the case has been properly heard, 
the other one should then vield and allow a vote to take place; that 
is all there was to it. It was not that if one more than a majority of 
the Senators, think that debate should be brought to a close that it 
should then be ended. That proposal was never seriously advocated 
at any time in 1917. 

To get back to the point I am trving to make, which is that in 1917 
we were entering into a period that culminated in the First World 
War, the result of which was that the American people became for 
the first time world-conscious. We became in the course of 4 vears, 
from 1917 to 1921, a nation whose status was changed from that of a 
debtor to a creditor nation, and since that time our influence has ex- 
tended world-wide. When questions of such magnitude arise, there 
is no doubt but that national unity in our relationship to the rest of 
the world is more important than any other consideration. It was 
a question demanding national unity that induced Senators to change 
the rule—I am satisfied of that—because if it had not been for the 
filibuster against arming merchant ships we would not have had 
cloture in the Senate. That is what brought it about. 

Senator GREEN. But the Senate has to be the judge of whether it 
is desirable or not, and of the importance of the emergency. 

Senator Haypen. | am convinced that so far as the relationships of 
one part of the Nation to another, or one State with another is con- 
cerned, Senators are very insistent upon equality of representation in 
the Senate, with freedom to protect the interests of their region or of 
their States by extended argument, if they so desire 

When it comes to a question of foreign relations, where the Nation 
as a whole is concerned, then the ranks tighten, and then it is possible 
to bring about cloture, and that is what brought it about for the first 
time in 1917. 

Senator GREEN. But are not those two so interwoven that you can- 
not have one rule for one class and another for another? 

Senator Haypen. No. During the 111 vears, when there was no 
cloture in the Senate, the American people were primarily concerned 
in the development of their country, in its settlement, in its industrial 
expansion, its agricultural expansion, and thev had different ways o! 
going about it. Senators differed as to how the development should 
be accomplished, and they were unwilling to have anything don 
during that 111 vears that took away from any Senator the right to 
assert, as some of them did, that they were ambassadors from soverei 
States and they had a right to be heard, and heard as long as th 
pleased, on anv subject that particularly affected the welfare of the 
states 

Senator Green. But, Senator, may I ask vou another question? 

Senator Haypen. Certainly. 

Senator Green. | do not want to interrupt the course of vo 
argument. It is all well enough to talk about the equality of t! 
States, and that has been maintained; vet the proportional authori 
of each State has been verv much diminished 

Rhode Island, for instance, my State, started with one-thirteent! 
of the votes of the Senate. Now it only has one-forty-eighth of thi 
vote. Its authority has been reduced from one-thirteenth to or 
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forty-eighth, and it is the same way with every other State. Every 
time a new State is brought in, the authority of the States that bring 
it in is reduced somewhat. 

Senator Haypen. No; the relativ: importance of a State in the 
Union may be reduced. 

Senator GREEN. That is what I mean. 

Senator Haypen. But Rhode Island’s authority to act as a sover 
eign State is in no measure reduced, and its representation as an equal 
of all other States in the Senate is in no manner changed. 

Senator Green. That is verv true. 

Senator Hayprn. Its status remains the same 

Senator GreeN. But its weight in votes is changed, that is what 

are talking 

Senator Haypen. That is no excuse for majority cloture 

Senator GREEN. Is it not that which we are talking al 


about 


these bills, the weight of the votes? 

Senator Haypren. That is no excuse for saving tha 
of votes a majority of one in the Senate can say to a Senator fron 
Rhode Island “We have heard enough from VOU VOU will he silent 

Senator GREEN. Or anv other State 

Senator Haypren. The only Senators who voted against the adop- 
tion of the two-thirds cloture rule in 1917 were three noted isolation 
ists The three of them were so bitterly opposed to arming the met 
chant ships, so bitterly opposed to extending any kind of assistance to 
the nations that were then combating Germany, that the filibuste: 
which thev conducted caused the change which resulted in cloture b 
a two-thirds majority 

] cannot follow av COUPSt of reasonine?e which MISISts that 
majority of the American people may think they want a cet 


done ata certain time their desire is the sole factor which is to dete 
mine whether there should be majority rule in the Senate. What 
a national majority wants done ina hurry may, for good reasons, be 


strongly opposed by a majority of the people in a number of States 


whose Senators speak for them Weare asked to forget and to ignore 
the fact that equalitv among all States was the basis upon which t] 
Union was formed and is the primary reason ior its continued existence 
for over a century and a half long r without bast change than | 
other government in the world today. 

(nv limitation on debate impairs the equal representation of 
States in the Senate, but it is mv belief that in actual practice m 
than a third of the Members of the body can be depended upon to 

fectively protect equalitv at all times as a working principle \ 
two-thirds majority, particularly when the division of opinion is not 
ipon political lines, can be safely entrusted with the power to dete 
mine when debate shall be brought to a close 

In the past there have been bitter controve sies in the Senate wher 
the votes were sharply divided by the middle aisle and like situations 

in again occur. ‘To reduce the required vote to even a majority 
0} the authorized membership ol the senate would enable a partisal 

Ljority to quickly amend rule XNXIT so as to provide that no more 


bate at its 


than a majority of those present could choke off de con 
venience or at its pleasure. In that event each State would, in effect 


“be deprived of its equal suffrage in the Senate.” 
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Senator Benron. Your point, Senator Hayden, seems to be tha 
these industrial States, the heavy taxpaying States, also have a stak 
in the present cloture rule.* You wish to take this discussion so large! 
out of the field of civil-rights legislation, the field which has interested 
most of the witnesses, and thus vou point out that 8 manufacturing 
States pay over half the taxes, yet have only 16 Senators. Out o! 
your long experience you believe they have a big stake in opposing 
cloture by a majority rule because of the risk of votes on economi 
questions that might adversely affect them. 

Senator HaypEeNn. Economic questions do arise. 

Senator Benron. This is an angle that has not been emphasized 
before by previous witnesses. 

Do you, by opposing the three resolutions before us indicate that 
vou favor the fourth resolution, the one which would revert back 
the 1917 procedure? 

Senator Monroney. The two-thirds of those present and voting 

Senator Benton. Yes; the two-thirds of those present and voting 

Senator Haypen. It makes a two-thirds majority applicable to 
cloture on all occasions. | voted for that; I voted to report from this 
committee a change in rule XXII to that effect. 

Senator Benton. You are prepared to change the constitutional 
two-thirds in rule XXII to two-thirds of those present and voting? 

Senator Haypen. | argued that out when we had the present rule 
XXII under consideration on the floor by the Senate. I then stated 
that, as a practical matter, taking into consideration the various 
cloture votes that had occurred up until that time, that it really 
would not make any material difference. I believe there was only 
one instance: 

Senator Benron. There is only 1—1 out of 21. However, I think 
there is a presumption that would be feared by those opposing any 
change—at least, | have decided there may be this presumption 
that if the rule were changed to two-thirds of those present and 
voting, the effort to secure cloture might be made more frequently 
It may not have been made more frequently prior to the adoption of 
the present rule XXIT because with these various loopholes that had 
been developed since the 1917 vote, there was not too much incentive 
to try to get cloture. 

There may be a presumption that a change in the rule to the two 
thirds of those present and voting, now that the rule has been tightened 
up so that cloture can actually be achieved might in the future result 
in more efforts to secure cloture. I do not know whether Senato 
Monroney has reached that conclusion from the testimony or not 

But it seems to me there is a presumption that that might be th 
case. 

Senator Haypren. That seems to me entirely problematical. 

Senator Benton. Yes; it is. 

Senator Haypen. As I siathed when amending rule XXII was beu 
debated on the floor of the Senate in 1949. 

Senator BENTON. Since 1917 the constitutional two-thirds would 
only have made a difference once, once out of 21 votes. 

Senator Haypen. If conditions were as in the earlier years whet 
it took time to get back to Washington if a Senator were awas 
transportation being slow—now one can come from anywheres 
the United States within 24 hours 
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Senator Benton. Yes. 

Senator Haypen. If a cloture petition is filed, and it is known 
hat there is to be a vote, it is possible for all of the 96 Senators to be 
present. I think it is inconceivable that there would be any time 
vhen not less than— 

Senator Benton. One of our two cloture votes last year resulted 
n, | remember, a total of 85 Senators here; there were 11 missing. 

Senator Haypren. Yes. I am talking about what is practicable. 

Senator Benron. One witness pointed out one day that if all 11 
had been here, and all 11 had voted for cloture, there would have 
been cloture because there were only 32 in opposition. 

Senator GREEN. Mr. Chairman, I am very sorry that | have to go. 
| did not know there was to be a hearing until an hour ago, and I have 
made other engagements. 

Senator Benron. Won’t you ask the witness any questions, or 
erhaps you have a question for Senator Russell, even before he 

stifies? 


Senator GREEN. No. Itisverysimple. [am very much interested 

the learned Senator’s position and his testimony with respect to 
the history of the present rule and the way it came about; but | do 
not think most of it applies to the present situation and these amend- 
ments that are proposed. 


It seems to me it is all well enough to talk about the right of a 
State to vote, but we want the opportunity to exercise that right. 
lf a parliamentary machine can be so organized that it can prevent 
voting at all, it seems to me the whole purpose of our Government is 
defeated. We have to be able to vote on important matters; and 
now unreasonably small numbers can defeat that opportunity of the 
States to vote. The Senator has suggested that there are some 
ases in foreign relations where it is very important to have such an 
opportunity, yet he does not include cases of internal economic 
matters. It Is impossible Lo divide the two They are all inter- 
woven. You must have a vote or not as to all. It seems to me, 
specially since this time is as critical a time in our history as we have 
ver had, that this is a time when it is necessary for us to make it 

ssible for this Senate to vote after reasonable debate. That is 
he point, it seems to me of these different bills, and other arguments 
re minor ones. 

Senator Benron. Asa member of the Foreign Relations Committee, 

now you will agree, Senator Green, that our handling of civil rights 

s become one of our most important problems in the conduct of our 
oreign relations 

Senator Green. Thank you very much for letting me speak these 

words 

Senator BenTon. Senator Hayden, do you want to give any ex- 
lanation, as did Senator Saltonstall, to the committee as to how sub- 

tion 3 came to be written into this bill? There have been very 

iv bitter condemnations by many of the witnesses of section 3 of 

XXII. 

Senator Haypren. | had no part in drafting section 3 of the present 

le XXII. As Senator Russell will verify, | had no part im such 

sign. I was trying to induce the Senate to adopt the resolution to 
end rule XXII as reported from the Senate Committee on Rules, 
ch provided for a two-thirds majority. That was my primary 
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concern. I talked to groups of Senators on both sides of the contr 
versy, and it looked like we were not going to get anywhere for a lon; 
long time. When the compromise was proposed, I heard about it 
but made no effort to utilize it to induce one group or another to vot 
for or against it. ‘The compromise was arranged and it was adopte 
but I was not a party to the arrangement. 

Senator Benton. Senator Monroney? 

Senator Monroney. The two-thirds constitutional requirement 
Was put in on the floor, was it, and not by the Rules Committee? 

Senator HaypEN. Yes. As I heard the argument on the floor with 
respect to it—I can quote from the record, if necessary——I stated that 
In my judgment that in the vast majority of instances the differenc 
was so slight that the constitutional majority need not be adopted 
that a two-thirds majority would be an effective protection to thos 
who felt that that was as far as the Senate ought to go, and would 
accomplish all of the results that could be attained by having a requis 
ment of 64 Senators 

Senator Monroney. That is more than is required to override the 
President’s veto, | mean a straight two-thirds vote of those present 
and voting, is it not? 

Senator Brenton. Or to amend the Constitution 

Senator HaypeNn. In seeking the adoption of the two-thirds rul 
we cited instance after instance in the Constitution and elsewher 


where two-thirds of those present and voting could act on the theory 
that if there are two who, after due consideration, make up thei 
minds that something ought to be done, that the other member ought 
to give them an opportunity to express their will. 

Senator Benton. Is it not true that there is not any other provisior 


anywhere in our laws or rules that calls for a constitutional two-thirds 

Senator Haypien. That is true. 

Senator Benron. Some witnesses have pointed out the grave incon- 
sistency, in contrast to even such a serious vote as impeaching thi 
President. Impeachment can be voted by two-thirds of those present 
and voting. 

Senator Haypen. I think that in any particular instance it woul 
be rare when one rule or the other made any material difference 

Senator Monroney. It throws all the absentees against cloture. 

Senator Haypen. Well, that would mean that the Senator who 


was against a legislative proposal would not take the trouble to come 


to Washington 

Senator Monroney. They might be sick. You always have a fey 
who are absolutely unable to get there, and they automatically go Ol 
the side against cloture, whether they might feel very strongly 
wanting cloture or not 

Senator Haypen. Frankly I cannot get very much excited aly 
the difference between the two limitations, as a practical matter 

Senator Benron. I think it would be a step forward thou, 
Senator Hayden, and it would most assuredly give the rule a mor 
equitable appearance, than it now has 

Senator Haypren. Two-thirds of those present and voting 1s wl 
[ advocated, in the first place 

Senator Benton. What you seem to be saving is that this chang 
would not be a very big step forward 





LIMITATION ON DEBATE IN THE SENATE 249 


Senator Haypen. It would be a very short and unimportant one, 
as a matter of fact. 

Senator Benton. However, it would certainly be a change for the 
better. In order to geta definition of cloture that was r ally effective, 
the Senate injected two things into rule XXII, which were not in the 
intent of the vote m 1917 by the 76 to 3 majority. One of these was 
the change to the constitutional two-thirds; the other was the addition 
of section 4 

Have you any further questions, Senator Monroney? 

Senator Monronny. No. 

Senator Benron. I would like, if I may, to take one minute more, 
perhaps because it is so unique an experience for me to sit here and 
listen, as acting chairman, to the man whom Senator Lucas, as 
majority leader, last vear on the floor called the boss of the Senate, 
the man who is now before us as a witness. | have had the unusual 
pleasure and privilege of seeing and knowing Senator Hayden, not 
only as a Senator, but from two other points of observation: First, 
vhen I once discussed with President Truman my difficulties as 
\ssistant Secretary of State, he said to me, “You go and tie up with 
senator Havden to the best of your ability; get his advice and help 
on these grave problems, because there isn’t anvbody in the United 
Static. Senate who can match him on giving you the kind of guidance, 
experience and assistance you need if he will do it 

Senator Hayden, that is certainly high tribute from an old associate 

vours in the Senate. 

Secondly, | have had the privilege for the last 8 or 9 vears of owning 
a home in Arizona There | have learned of the amazing position 
that Senator Havden occupies in his State, in contrast to the rather 
precarious positions of some of the rest of the Senators in their re- 
pective States. To can reach no other judgment to explain why 
senator Havden Is not the oldest \lember of the Congress in point 
of service except that Arizona was not admitted into the United States 
intil 1912. The minute Arizona came in Senator Hayden was elected 
ts first Congressman. Manifestly he could not get here as soon as 
the two who are now Members of the House of Representatives and 
the two Members of the present Senate who preceded him. When 
me visits Arizona he discovers that, in both parties and in all walks 
f life, Senator Hayden has the respect and atfection of the people 

his State to an extent that, to my knowledge, is not surpassed by 
nv Senator from any other of the 47 States. 

Senator Monroney. | certainly share what you said about our 
stinguished chairman, and his knowledge and advice and help for 
ounger Members, those are things that are deeply appreciated 
Senator Benron. Of course, Senator Hayden had a long record in 
e Democratic Party while Arizona was a Territory. He started 
it by being elected a sheriff. He was born in the State at Hayden's 
Ferry, a town named after his father, who was one of the very earliest 
noneers in the State Senator Havden thus bears one of the most 
amous Names in the State’s history. 

We are most grateful to you this morning, Senator Hayden 

Senator Hayprn. Thank you 

Senator Benton. You have given much valuable background that 

as importantly to the record of our hearings 


} 
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In introducing Senator Russell, I can only say that at least to h 
colleagues in the Senate, he is presumed to have as intimate a gras; 
of the Rules of the Senate as any Member of the Body. Is that n 
a fair statement, Senator Hayden? 

Senator Haypen. | think a better grasp. 

Senator Benton. A better grasp. I once asked him about ho 
long he had put into achieving this eminent position, and he agre 
that he had put ina long time onit. Such knowledge is not somethin 
that comes easily. 

Senator Russell, | think you had background and experience n 
only as Governor, but as a student of similar problems in your Stat 
legislature even before you came to the Senate. 


STATEMENT OF HON. RICHARD B. RUSSELL, A UNITED STATES 
SENATOR FROM THE STATE OF GEORGIA 


Senator Russeiy. Well, any study of the rules of any parliamentary 
body other than the Senate merely confuses you when you go to dea 
ing with the Rules of the Senate. They are entirely different. 

Senator Benton. That is an interesting observation in itself. 

Will you proceed, Senator Russell? 

Senator RussELL. Yes, su 

Mr. Chairman and gentlemen, I am glad to have had the oppo: 
tunity to be here this morning and hear the discussion by the dis 
tinguished chairman of the Rules Committee. He has been in th 
Senate a long time, and has made a great contribution to legislation 
for many years. He is thoroughly familiar with the ebb and flow o! 
political life in this country, which can readily make the majority o| 
today the minority of tomorrow. He wisely advocates retaining th: 
present rules. 

Any proposition or proposal to change the Rules of the Senate is 
of vital importance to all of the Members of the Senate. 1 am not 
here this morning to indulge in any lengthy discussion of the various 
proposals which are pending here before the committee. 

| do wish to voice my opposition to any change in the rules tha 
will in anywise further restrict freedom of debate in the Senate o! 
the United States. I find particularly obnoxious any proposal that 
a bare majority can gag Senators, prevent them from speaking, pri 
vent them from representing their oe 

I am, perhaps, a bit old-fashioned, but I still think that a Senato 
of the United States occupies a very different position from a repr 
sentative in any other legislative body that is known to humat 
history. 

One of my reasons for coming here was to correct the record of a 
error that was made—of a statement, without fact or basis of fact 
that was made in the course of these hearings. 

! also wish to attempt to clear the atmosphere as to this seetio 
3 of rule XXII, which has been the subject of a great deal of discussio: 
here in the committee. 

[ am very proud of the Senate of the United States. It is uniqu: 
among all parliamentary bodies. Its counterpart cannot be found i 
any other legislative body, nor do | knew of any in history that ha- 
occupied the very peculiar position in our scheme of government that 
is held by the Senator of the United States. 
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The Senate has a peculiar composition. It has unusual rules. It 
is a very unusual agency of Government. All of those things grew 
out of compromise, as all legislation is the result of compromise—-a 
compromise of one of the most violent controversies in the Constitu- 
tional Convention of 1787. 

Indeed, the composition of the Senate was the rock that, for a 
while, threatened to wreck the Constitutional Convention of 1787 
small States were determined to have some protection 

There were those who had peculiar laws and customs in thei 
ndividual States who were surrendering a great amount of thei 
sovereignty to the Union of States, who were determined that those 

iws should be protected, and there were even in those davs minority 

sroups who were very jealous of any parliamentary body that might 
on the spur of the moment, under the wave of prejudice or in a spirit 
of partisanship, effect immediate and drastic changes in the basic 
laws of this country. 

The American people have been proud of the Senate. I think 
they are proud of the fact that it can be called the greatest delibera- 

ve body in the world. Of course, deliberation in this day and time 
does not appeal to some people. It never appeals to any Senator! 
when he knows he has the votes to pass his measure; but nevertheless 
the rules and the composition of the Senate have admirably enabled 
the Senate to discharge its proper function in maintaining the very 
elicate system of checks and balances envisioned by the founding 
fathers when they created our dual system of government, with the 
egislative, the judicial, and the executive branches 

The Rules of the Senate, of course, have grown out of the peculiar 
position which the Senator does occupy in our scheme of government 
wise and far-seeing men in the Senate—sometimes when they were 
n the majority , sometimes when they belonged to the party in power, 
have used them to stop men who sought summary action. They 
have jealously guarded the power of the Senate in its opportunities 
to protect the freedoms of our people 

Through the more than 150 vears in which this Nation has grown 

position of world dominance, from the very weak and struggling 

ombination of Thirteen Colonies, the Senate has at times appeared 

be limp and halting in its movements, but it has never funda- 
entally failed the American people. 

The Senate has had attack after attack made upon its peculiar 

les. Almost every President of the United States, who had a 

ajority and who was convinced that he was right in his position, 

s assailed the Rules of the Senate. The party In power, renerally 

aking, is more often than not very restive under the Rules of the 
senate. 

\ll those who wish to make quick and drastic changes in our Govern- 

ent, violently condemn the Rules of the Senate, but the Senate has 

rved its purpose throughout the vears 

Now, all Senators have had feelings of great frustration at times in 

bate in the Senate. As I stated a ee ago, the majority always 

nks it is right, and is impatient to act, but there have been a great 
nv times when the majority was wrong. ‘There will be times in the 
ire when the majority will be wrong. It may be on issues that are 
re vital to liberties of the American people than any that we have 
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seen up until now, when the function of the Senate as a deliberative 
body will serve the welfare of the people of the United States. 

Mr. Chairman, I would be the last to deny that there have been 
abuses of freedom of debate in the Senate of the United States. We 
all know that the constitutional guaranty of freedom of speech is also 
often abused. We value highly freedom of the press, which is also 
guaranteed by the Constitution. The freedom of the press is often- 
times abused. 

I submit, Mr. Chairman, that the benefits that we derive from all of 
those freedoms greatly outweigh the detriment of the abuses that we 
suffer as the result, and no sound thinker would advocate changing 01 
curtailing or modifying the freedom of speech or freedom of press, 
because the BV have be en abused. 

I have studied this question of the proposal to institute a more 
restrictive gag rule in the Senate. Il:onee spent-a couple of weeks in 
going back over the various occasions if the history of the Senate when 
these motions, these efforts, have been made to change the rules. | 
was interested to note two things: that almost always those who sought 
to change the rules to gag his adversary of the minority when he was 
in power became a great advocate of freedom of debate when he was 
translated from the majority to the minority. Further, almost in- 
variably men who came to the Senate determined to change the Rules of 
the Senate, if they stayed there long enough, came to defend the rules 
1 could give illustrations of that by the hour. 

However, there is a clamor that we should have more speed in the 
legislative body. A democracy is, of itself, a cumbersome system of 
government. In our representative Government, we cannot act with 
tremendous speed. It was never designed to act with speed. If it is 
speed and speed alone that you wish to have, why, of course, we should 
adopt the system of Hitler because we could get action and get it im- 


mediately. No one could debate any of his proposals. It was either 
“ja” or death——-that was Mr. Hitler’s cloture rule. 
He had a very effective one. There is some complaint about the 


time that a Senator can speak. Some of the greatest speeches eve 
made in this body were not designed as what is commonly called a 
filibuster, but they would certainly be charged with being filibusters 
today. 

Daniel Webster’s great speeches often went anywhe ‘re from 4 to 8 
hours in length. There are those today who say, ‘Well, that is too 
long; we will streamline the rules so no Senator can speak for longe: 
than 1 hour.” 

Why not 5 minutes?) Why not abolish all debate unless vou are to 
have some rule that applies to de bate in the Senate which will enab! 
Senators to perform their duties? 

Now, I do not wish to read into the record any large number of 
statements of eminent men of the past. One of those that appeals to 
me very much, because it was so concise and so thoughtful, was that 
made by Vice President Adlai Stevenson, who se ved under Grover 
Cleveland. 

Mr. Stevenson had come up in the House of Representatives. He 
was an eminent Member of the House of Representatives, and he 
said—lI shall not read it all—when he came to the Senate and when 
he first had to sit there in the chair and preside over the Senate, he 
thought that he had been deposited in the Cave of the Winds, He 
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said that the lengthy speeches annoved him and harassed him and 
were very distasteful to him. But when Mr. Stevenson stepped 
lown out of the Vice Presidency he had changed his opinion as to the 
iles of the Senate. 
| will read just i couple of short paragraphs from that statement 
ecause | think they are so touched with human wisdom 


It must not be forgotten tha he rules governing t! body al ounde 
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The Senate of the United States, without anv limitation of any 
nd, character, or deseription on the freedom of speech of its Mem 
bers after 1806, served this country under the rule of unlimited debate 
1917 It went through the War of 1812 without the slightest 

riction upon the freedom of debate in the Senate 
The Nation survived the horrible fratricidal strife of the sixties 


iring that period of time there was no limitation of debate upon the 


\lembers of the Senate In 1917, as Senator Hayden has porter 
we had the so-called armed shipping bill. Out of this came tl 

st rule to restrict debate 
Qi course it afterward developed that the President had th 
wer to arm the ships without any legislation, so the debate was 
tile, and the rule was adopted fo a reason that did not exist becaus 
already had the power to arm the shins 
I do not propose to discuss the 1917 rule I did hear the chairman 


that all of the Members of the Senate at that time thought that 
Vv were imposing a rule that would limit debate on anything that 
me pefore the Senate 
Seriator 3 NTON | asked that as a question of Senator Hava a 
Senator Russeitu. Yes 
Senator BENTON And the witnesses have ndicated that that was 
Cll belef 
senator 


Russet. Yes 
Senator B 


ENTON. | cannot look imto the minds of those 76 men 


Senator Russet. That mav well be. Of course, no man her: 


4 an tell what was in the minds of all of those men Each Senator 
who survives who was there in 1917 would know his thought and 
purpose Sut in looking into the history of that rule ] was iImpre ssed 


the fact that the origimal rule, as introduced, said that whenever 
VY petition, and so forth shall be filed to bring debate on any issue 
a conclusion—when it was brought before the Senate, the word 
sue”? as it appeared tn the first draft had been changed to ‘‘measure.”’ 


~() t 


alwavs occurred to me that some Senator, at least, mav have 
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known what he was doing, because the word “issue”? would certain 
have embraced a great deal more than the word “measure.”’ 

Senator Benron. That is a very interesting point; and, of cours 
it goes back to my question to Senator Hayden whether some of t| 
76 men may have been couscious at the time of their vote of t} 
loopholes that later developed. I suppose there is a presumpti 
that not many of them could have been in that position. Th 
presumption must apply to the great majority. 

Senator Russevu. I shall not presume or conclude with respect 
what was in their minds, but I think if you will look into it you w 
find the ori: gine al cloture resolution that was introduced contained t} 
word ‘‘issue,”” but when it came out on the floor for adoption it co 
tained the word ‘“‘ measure.” 

It is proposed here by some of these resolutions that we adopt wh 
is the equivalent of the previous-question rule in the Senate by 
mere majority vote. There is no question in my mind that su 
action would be a death blow to the Senate and could be a death blo 
to our tnstitutions of government. 

It would immediately subordinate your whole legislative process | 
to the whim and faacy of the party im power without regard t 
violence of the change that might be proposed. 

The Democratic Party bas been in power for a good many yea 
but we must remember that we were not always in power, and j 
very unlikely that we will always be in power. The rule of Sede 
of debate in the Senate has always prevented any effort in this count: 
to threaten the American way of life or the American tradition throug 
violent changes. It has deterred power-seeking Executives fro 
eveu requesting legislation that is too drastic in its effect. 

It has restrained them from seeking corruptive powers at the han 
of the legislative branch because any Chief Executive must hay 
known that, as long as there was freedom of debate in the Senate a 
courageous men in the Senate, he would not only be thwarted | 
that he would be discredited if he sought unconscionable power. 

If the majority had the power, such you have in your House 
Representatives, to come in with a rule that even prevents an am 
ment to a bill, that the debate shall be very limited on a bill, : 
permit a bare majority to jam through such a proposal, not o1 
would the Senate lose its a as a bulwark of individual lib: 
in this country, but it would be subordinated completely to the \ 
of the party in power, and for that matter would be subordinat 
to the House of Representatives. 

Senator Monroney. Would you elaborate on that, that subor 
nation to the House of Representatives? Is that because the Ho 
has the power of the purse to originate all tax bills and appropriatio 

Senator Russeiu. Yes; because it has constitutional powers 
originate legislation; and, if you are going to base mandatory poi 
on the rule of the bare majority, a majority of the House 1s lar 
than a majority of the Senate, and with the constitutional poy 
they claim on appropriation bills—which I do not think they actu: 
have, but there is no way to test it because they will not take th 
up when you send them over there—but, with the unquestioned po 
to originate revenue legislation, | think it would subordinate 
Senate to the House of Representatives. 
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Senator Monroney. Plus the fact that the Speaker of the House 
; ahead of the President of the Senate in line of succession, too, now 
to the Presidency. 

Senator Russgxu. I think—well, not before the President of the 
Senate. 

Senator Monroney. Of course 

senator Russevtt. The Vice President of the United States 

xt in line of suecession. Of course, if the Vice President of 
nited States were to die during his term of office while the Presid 

as still alive, then it goes to the Speaker of the House, and I think 

is very appropriate 

Senator Monroney. Yes 

Senator Russett. Now, Mr. Chairman, there has bee: 

leal of discussion here about the rule change which took 
449, L believe it was, Febru ry 1949 

Up until that time, whether it was the intention or whether 

and I on my own part approved of the rule as it stood 

iles of the Senate made it impossible to apply any cloture rulk 
debate on a motion and, under the ruling of the Senate which ays 
the highest priority to the discussion of the Journal of the preceding 


day's discussion, no cloture ( yuld be applied LO ame ndim¢ hts to the 
Journal in cases where there had been an adjournment. Of course, 
in more recent davs that Was al Vays avoid d, when a highly contro- 
versial issue was being brought up, by moving to recess rather than 
to adjourn. 

The Journal Was only used | thin} on two oceasions as a2 means ¢ 
delaying a vote in the Senate on highly controversial legislation 


here was a very determined effort made in 1949 

Senator Benton. Excuse me; without an adjournm« nt, was the ol 
effective mm achieving cloture? Was there no other loophole ex 

t the Journal? 

Senator RUSSELL ‘There was no limitation of debat ‘u # MOtLo 

proceed to the consideration of a bill 

Senator BENTON. So that you did not have to have the Journal 


Senator Russeuu. It had been clearly held by two Presiding Officers 


of whom happened to belong to each of the major parties, that a 


S ? 
tion for cloture or gag in the Senate did not anply t 


up a bill but only to a measure when it had been ma 
hed business im the Senate. 
Senator BENTON. So that there 
for cloture could be avoided? 
hator Ry SSELL. That 1s right 
applied where the Senate convence 
nator Benron. An adjournment? 
lator Russe.iuy. And no majority leader wl new his way around 
ld ever adjourn if he was going to if up a bill that he knew was 
to be debated at oreal length owever, a motion to amend the 
al did reckon rather prominent { the so-called filibust 
46 
mw, in 1949, when the re 
a great division | 
those most responsi\ 
who wished to change the r 


This is really a pre 
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There were those who wished to apply cloture with two-thirds | 
those voting on all motions or issues which might arise in the course ¢ 
parliamentary proceedings. There were those of us who were oppos« 
to tampering with the rule, who believed in the time-honored traditio 
of the Senate as a pody where Senators from sovereign States cou! 
express themselves as they saw fit upon any issue or measure th; 
happened to come before the Senate. 

The senate was soon fac ad W ith a rather deplorable legislative situ i 
tion. The diferent viewpoiits were debated for some weeks. 

During the course of that debate, as always happens, a number of 
informal conferences were held between Senators representing t) 
contlicting viewpoints in an effort to arrive at some compromise whic! 
would enable the Senate to extricate itself from the position in whi 
it found itself, break the deadlock, and get some changes in rules. 

| do not recall all of those who sat in on those meetings. I kno 
that the eminent majority leader, Mr. Lueas, of Illinois, at that tim 
and the minority leader, Mr. Wherry, of Nebraska; the majority 
whip, Senator Myers, of Pennsylvania; Senator Saltonstall, of Massa 
chusetts; and I were present at practically all of the conferences, and 
Senator Byrd, of Virginia, attended most of them. 

Though I represented those who insisted on the right of unlimit: 
debate, we finally, in the interest of compromise, agreed to accept 
rule that would require three-fourths of the Members of the Senat 
chosen and sworn to impose cloture upon a motion to proceed to thi 
consideration of a bill or other legislative proposal not already covered 
by rule XXII. 

\t one time we almost agreed on that at one of the conferences 
Later, after each of the representatives had returned to their respe: 
tive groups and discussed the matter with them, that agreement fi 
through. It was never put into effect 

Finally but reluctantly, those who believed in the traditional fr 
debate in the Senate did agree to make a very substantial surrend: 
of their position We agreed to adopt a resolution which would ma! 
it possible to close debate and invoke gag rule on any propositio 
before the Senate with two-thirds of those chosen and sworn, w 
the exception of a motion to proceed to the consideration of a chan 
in the rules. 

I ran through some of the hearings which vou have had here befo: 
this distinguished committee—I did not read them all—and I 
somewhat amazed by all of the curiosity that was expressed w 
respect to section 3 of rule NATIT. Witness after witness implied that 
it was something new in the rules. 1 think some of them referred | 
it as unconstitutional, and it was called a sleeper; one said it wa 
mockery on the rules. 

Section 3 of rule XXIT only expresses in clear terms the rule of t! 
Senate as it has been in effect since its creation. It was adopted | 
after a vote in the Senate which had sustained the rule that vo 
could not apply cloture to any motion to proceed to the consideratio! 
of a bill—I have forgotten the exact vote—I think it was 46 to 41 
Section 3 had been the unbroken precedent of the Senate, and th 
Senate had been operating under that rule since 1807, and I was 
therefore, astonished at the great surprise expressed with respect 


section 3 of rule XNXIT. 
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Senator Brenron. Tt was the contrast, was it not, to the 1917 
agreement which caused the surprise? 
Senator Rr SSELL. Not the precedent that had grown out of the 


917 rule because under the 1917 rule cloture did not apply to am 






y 
motion to take up any bill or resolution of any kind, whereas this rule 
erely 
senator Benton. This has been clearly brought out. 


Atal 












Senator Russet (continuing Reserved the right of unlimited 
ISCUSSION that had been in existence since the foundation ot the 
senate on a motion to proceed to the consideration OI ar 
vyhile surrendering that right with respect to all other m: tir c 
lation, and nominations or any other business that could possib] 
ome before the Senate for transaction, To find that section 









ta very remarkable discovery 





Many great Senators had served under that rule. and th parha 


i Ltilt atti 





entary situation In the Senate with respect to motions to char 





the rule is the same as in the beginning of the senate 






l am not the slightest hit ashamed to sav, and Indeed [ derive 
reat pride in saying, that I insisted upon having this clarifyine 
nguage incorporated in the rule before any vote was had upon the 
change of the rules in order to eliminate iuny possible doubt about 
the nght of unlimited debate Oh a motion to change the rules of the 
senate. 

Now, there is one other matter I would like to take up 


ip. 


Senator Benron. Senator Saltonstall told us the matter of 









lion » Was not discussed very much at these meetines. that it came 


In at the very last, more or less at the last minute: and that is whe 
the word “sleeper” was used in our discussion, that section 3 was 
ind of a—not exactly an afterthought, but kind of a last decision 
t the last moment of the last meeting without much consideration 
or discussion by the Various men whom Vou have mentioned Wlio 


were doing the conferring 












Senator Russeui Well. it may be that the pitiful crumb of the 
right of debate that we were able to retain was so Insivnificant at the 
me that it did not create any verv great excitement It has cer- 





tainly grown to monumental proportions since then, according to 
ur record of these hearings 
ae ; = AS oa here h: Rei ce Bes atk SR 
eChator IENTON I must sav there las peen a lot Of interest 1 







t10n 6 On the part ot the witnesses bye fore the committee: no doubt 
bout that 
Senator Russet... I think T have In my files—indeed T am sure ] 






e them somewhere—the original proposition that I took down 
to the Sunday morning conference in Senator Lueas’ Office in the 
idle of that debate, where I had drafted a proposition for a three 
irths cloture, and the language of section 3 of rule XXII, was 
neluded in that proposal, and it. was In every written draft of a 
vision of the rules that T saw during those entire discussions I 
| insist upon that protection against too hastv a change in the 
es by any power-drunk and too arrogant majority of the moment 
In the Senate. 

Now, I notice that a distinguished Senator came here before this 
ommittee and made some reference to some kind of a deal that he 
Said Was made during the course of these negotiations which had 
some effect upon the changes in the rule, 
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[ regret that any Senator would have been deceived by an arti: 
that I first saw about a year after the rule was changed in the colum 
of an irresponsible columnist. 

I have some familiarity with the negotiations that took place. 
had been selected as the chairman of a group that were opposed | 
imposing any further gag rule whatever in the Senate. I was al 
selected as the floor leader in that fight, and I attended all tho 
conferences. 

! never heard the first thing about the alleged deal affecting son 
power line, as charged by the columnist, until after it appeared in th 
newspaper column quite some time after the vote on the clotu 
change as well as on the other issue referred to. 

As a matter of fact, I looked into it at the time the article appeared 
to see the basis for the charge that certain southern Senators had be 
kept from voting by the persuasions of those who were advocating thi 
power-line amendment. There were three other similar amendments 
that were voted on in the same bill and it so happened that mor 
southern Senators voted on that particular amendment than vot 
on the other two. 

Senator Benron. Senator Russell, if vou glance at the testimony 
you will see that Senator Monroney and I expressed skepticism with 
respect to that charge, if only because of the very wide margin of 
the vote. 

Senator Russeiu. I just merely wish to observe that that state- 
ment is entirely false and without foundation; it is of the whole cloth; 
that is all there is to it. 

Now, Mr. Chairman, I do not wish to belabor this subject her 
I am opposed to this change—any of these changes that are proposed 
in the rules 

Senator Benron. How much difference in the rule do you thir 
would there have been, in line with Senator Hayden’s previo 
testimony, by the change to the two-thirds of those present and votin; 
as advocated by Senators Wherry and Hayden? 

Senator Russeuu. I do not think it is such a substantial differen: 

I did not think so at the time. I thought that it might, in 1 of 15 o1 
20 cloture petitions save advocates of free debate in the Senate fro: 
the imposition of cloture, but I do not consider it an earth-shakiu 

difference. 

When we surrendered the unlimited debate on all motions, wl 
we surrendered the right to debate the Journal, when we surrender 
the right to debate without limit the other ancillary motions in t! 
Senate, we did insist upon a change to two-thirds of those chosen a1 
sworn rather than two-thirds of those voting. 

My recollections are not as fresh as in 1949—there has been a gr 
deal of water over the dam since that time—up until that time | 
think there had been 21 votes on cloture;: since then there have been 
Out of 23 

Senator Benron. That is right; that has been brought out. 

Senator Russeiyi. Out of 23 votes on cloture, I think it has bi 
imposed four times. 

Senator Benron. I am sorry, it was 19 before 1949 and 2 sin 
for a total of 21. 

Senator Russeuu. Is that right? Nineteen and two? 

Senator Benton. Yes. 
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Senator Russeiu. | was not sure 

Senator BENTON. Nineteen and two. 

Senator Russevy. Cloture has been imposed four times. As | 

call it, three times it got more than 64 votes, and the other time it 

t more than two-thirds, but it did not get two-thirds of those 

osen and SWornh 

Senator Benton. Yes; that is right. 

Senator RusseLtut. We have had two votes on cloture since the 

loption of the new rule. If the rule had been adopted as it was 
inally proposed in the Hayvden-Wherry resolution it would not 
ve had the shehtest effeet upon those two votes. On one occasion 


ere were 32 negative votes, with the one Senator announced that 


would vote in opposition, if present, so more than one-third of the 
hole Senate opposed cloture On the other oceasion, as I reeall, 
ere were either 33 or 54 who did vote in opposition, so the change 
numbers required had no effect. Therefore, Mr. Chairman, I am 
omewhat of a loss to understand why anyone would wish to change 
from two-thirds of those chosen and sworn to two-thirds of those 
sent and votine why such person should be excited about 1t, 
ause the rule has not failed as vet from their viewpoint. There 
has been no failure. I can understand how those who wish to trans- 
form the Senate into a body where debate can be limited to 5 minutes 
even less—because if vou ever start this movement, there is no 
where vou will wind up--I can understand why they would 
ant to chanve the rule to majority gag of the Senate, but there is 
thing that has occurred since the adoption of the rule that shows 
it even had it been adopted, as two thirds of those voting it would 
affected the cloture votes that have been taken since 1949 
Chairman, we have seen a great many changes in this country 
in 1925, 1 believe it was, Vice President Dawes came into the 


Preside wey and he probably heard three or four long speech S, 


have to listen to over there from day to day. He imme- 


ly became a great crusader to change the rules of the Senate 
‘demanded that something be done to adopt a previous-question 
in the Senate Well, if vou look back even to the histor, of that 
od, vou will find that there was a considerable discussion of it 
to note that the principal organization in_ the 
ion that came out and oppesed it was the American Federation of 
They deno need Vice President Dawes for trving to va the 
teas a threat to the rights of the people 
When vou look at the composition of the Senate at that time vou 
understand why the American Federation of Labor felt that 
about it. They did not know what kind of repressive legislation 
vy might have gotten if the drive to gag the Senate by a mere 
oritv vote had prevailed 
Senator Benron. You think thev thought the bankers were doing 
tv well at that point in the twenties? 
Senator Russeiy. Well, they did not think that labor oceupied 
te as strong a position as it does today in our legislative scheme, 
they were very much opposed to Vice President Dawes and to his 
eStions. 
Yow, vou had Mr. Walter Reuther here before this committee 
ad his rather novel suggestion with a great deal of interest He 
ts to just out of hand say, “Here are 49 men. We are going to 
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just do whatever we wish to do right now with respect to these rul 
and legislation,” without regard to anything that has ever transpir 
in this Senate and, as | think, without regard to the Constitution of t] 
United States. Perhaps I should not have said that, because he sa 
the Senate rules were not coustitutioual. IT will say that I thiak th 
his suggestion is without doubt unconstitutional. 

We will do well to bear in mind that the pendulum of politics 
this country swings to and fro. “Today Mr. Reuther, if he had 
Senators who were subservient to the will of the ClO, would u 
doubtedly undertake to put through just such a change as he s 
gested here, and he would undoubtedly apply the most. drast 
limitations to debate whenever he had 49 votes favoriag any | 
which he thought was beneficial to labor 

But Mr. Reuther, despite his brilliance, might do well to look 
human history. If free elections in this country are not abolishe: 
it is wholly possible that due to some excesses, perhaps, by sm: 
minorities of labor, that vou may elect a Senate where you wou 
have 49 Senators who would be just as determiaed to strike down ; 
of the laws for the benefit of labor that have been enacted in t] 
country, particularly since 1933. Mr. Reuther then would be th 
first and the loudest to complain agatnst any rule that would prev 
any small group of courageous men who might be willing to express 
their opposition to any such action as that, from haviag the full rig! 
to do so in the Senate of the United States 

I noted with a great deal of rterest, and | may say some surpris 
that a large number of organizations representing those of the Jewis! 
faith were here before the committee urgiag that freedom of debat 
im the Senate be further curtailed. 

If there ever has been a people who have been subjected to terri 
persecution down through the centuries, it is the Jews. The mhum: 
program of Hitler’s mm Germany, of course, could have been stoppe 
if they had had a parliamentary body of power and courage a 
freedom of speech, even though Hitler had controlled 2 majority 
the membership 

Freedom of debate, as irksome as debate can be, as frustrating 
it is to have to listen to long speeches is, in my onprailon, essential 
the salvation of this Nation. If vou ever adopt a gag rule by a sim 
majority in the Senate of the United States, if vou give a bare major 
drunk on power, the means to curtail criticism and prevent expos 
of the real effect of the laws that they propose, if vou ever deny 
opportunity for the voice of reason and humanity to be heard 19 
Senate of the United States, we will have at last come to the end 
this Republic. 

An eminent Englishman, Lord Macauley, came to this country 
the 1850’s and studied our institutions of government. He mac 
very significant statement in criticism of our form of goverament 

He said that “the Constitution of the United States ts all sail a 
no anchor.”’ 

Senator Benvron. All sail and no what? 

Senator Russexu. All sail and no anchor. 

Ls this downward progress either civilizat 
perish ther Aess rr Napoleon would seize the rei 


government with a st g | r vour Republie will be as fearfully pland 
and laid waste by | in the twentieth century as the Roman Er 
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I have unavoidably been cast in that role. I think I was complete! 
justified, and | have no apologies whatever to make for a single cours 
that I have pursued in any of those contests. I really do not kno 
who would prevail if the President called Congress back into ext: 
session. 

I do know that the contest which took place in 1949 when we final! 
did exact the present rule practically destroyed the legislative usefu| 
ness of that Congress for that session. The physical and nervo 
strain upon Members of the Senate was very great. 

Of course, | know all about this is an argument for eivil right 
legislation. I had not mentioned it. I have no hesitancy though 1 
saving that in my judgment it is dictated in large part by ignorance: 
and in large part by desire for political advantage. 

I have never thought that any condition obtains in any part of thi 
country affecting the rights of any large number of our people that 
justifies all of the furore of this so-called civil rights movement 
Civil rights is a very euphonious title. It is one that appeals to ever 
American citizen. Every American is in favor of more and bigge! 
and better civil rights, but it becomes a question as to whose civi 
rights, when you attempt to give doubtful civil rights to one group 
by various means, where that action infringes upon the civil right: 
of others. You must consider the effect of high-handed and drasti 
legislative action upon the sum total of the liberties of the American 
people. 

It is natural for people to support their own convictions.  Hitle: 
in Germany may have been convinced that he was doing what was in 
the best interest of the German people. We think his acts were thos 
of a monster. 

1 think that this agitation, in view of the very amicable relations 
between the races in this country—finer than they have ever been in 
any other part of the world where there was a comparable situatior 
to that which we have in the United States—has damaged rather tha: 
bettered the cause of all civil rights. 

We never had a time in this country under any system of govern 
ment, where the people at the bottom of the economic heap hav 
had absolutely all their civil rights. It does not matter whethi 
they are white or black or yellow, they have never had them. 

In my own State, I know that there is a poor white man for ever) 
poor Negro in Georgia, and you are not going to help the situatior 
by entering into the field of work relationships with a law designe: 
to give special priorities to any one of the groups. The road to : 
perfect civilization is slow and tortuous, it has ever been so, and wi 
will have to view this thing from the standpoint of all the peopl 
and try to improve the conditions of all of them. If you ever star! 
into this business of doing this for that group and that for that 
why, you will only aggravate the injustices, the net aggregate of th: 
injustices, of hum: anity. 

Senator Benton. But specifically on my question, out of your lon 
experience, do you think the group that shares your views is suffi 
ciently large so that it would be impossible to get the rule change: 
by the procedures of attrition that have been suggested to this 
committee? 

Senator Russe. Well, I should certainly hope so, Mr. Chairman 
and would exert every effort within my power to see that it was no‘ 
possible to do so. 
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Senator Benton. I am sure that you would. 

Senator Russe.iy. In my opinion, you cannot do it by calling an 
extra session of Congress; you will not do it in 2 months if you are 
talking about calling the Congress here in November to take it up. 

Senator Benron. I reluctantly agree on that. 

Senator Russeuy. It may be possible to change ~ = ‘s by that 
means. I hope I am spared that kind of test, but if it must come, | 
shall meet it squarely. 

Senator BENTON. Such a test, it is claimed, would be a great edu- 
ational experience for the American people. Even the people in 
your State, it is suggested, would be affected by it to the point where 
if it could be kept up long enough there would be a greater hope to 
vet the rule changed. 

Senator Russe.iu. There is no question in my mind that the net 
damage done to the welfare of the United States would be many, 
many times greater than any good that could possibly be derived 
from such a trial by exhaustion. 

Senator Benton. There is no doubt that such a test would | 
a great cost. 

Senator Russetyi. No doubt about that 

Senator Benton. On the other hand, the feeling runs high on this 
subject, and the demand is ep es ad that the test be made. 

Senator Russeuiv. Yes, sir; | am aware of that. 

Senator Benron. The vee feel the reward would be great, 
so it is a question of balancing the risk and the cost against the hope 
of reward. 

Senator Russeuvu. I think they would be terribly disappointed 
Even if they prevailed, they would be terribly disappointed, and there 
is ho doubt in my mind that the cost would | » far greater than any 
benefit that might be derived. But then L ‘és not control those 
matters, and I must face these issues as they come. 

Senator Monroney. Much of Mr. Reuther’s testimony before the 
committee was based on the fact that the Senate was not a continuing 
body and, therefore, that our rules automatically expired with each 
new session of the Congress. I took issue with him on that point. 

You, being a greater student of our rules and traditions and all, | 
ean, 1t would reverse precedent since the beginning of the Senate, 
vould it not? 

Senator RusseLti. Not only reverse precedent, it would destroy 
very intention of the founding fathers to have a continuing body 

Senator Monroney. That is why they are elected for 6 years 

Senator Russety. That was shown by the debates at the Constitu- 
tional Convention, that it was intended to be a continuing body 

| think Reuther or someone else said, some rule of the Senate was 
inconstitutional. I have forgotten what witness it was. 

Senator Monroney. That was Mr. Reuther. 

Senator Russeuu. If there is any one thing that is clear under the 
‘onstitution, it is that any rule a majority of the Senate sees fit to 
dopt is beyond the purview of any court or Executive. Who is 
oing to write the rules of the Senate? Is the Senate to write them 
or are you to delegate to the President or the Supreme Court or som« 
hew agency that power? The Constitution says that we write the 

iles; we are the judge, and we fix our rules. Any rule that is fixed, 
owever fantastic it might be, is completely protected, in my judg- 


1 








264 LIMITATION ON DEBATE IN THE SENATE 


ment, under the Constitution; but I do not think that the rules that 
we have are in anywise fantastic. They are much more restrictive 
than I would like to have them. 

Senator Monroney. His position was something I had not heard of, 
that the Senate itself by a majority vote could declare its own rules 
unconstitutional, and therefore they would be automatically repealed, 
and it would be wide open then for the adoption of new rules, as ] 
understood the testimony. 

Senator Russeiu. Well, of course, if you had Members of the 
Senate who were utterly without conscience in such a responsibility, 
you could pass a constitutional amendment by a mere majority vote 
if you finally got your rules in such shape that you could do it that way, 
by perversion of the Journal and other means. You might also do it 
by a trial of brute strength, such as the duello, as you had, I believe it 
was, inan early French Assembly, when one party would bring in the 
best swordsman they could find to challenge the most able man on the 
other side, and then liquidate him and get him out of the way. 

Thank you, Mr. Chairman, if there are no further questions. 

Senator Benron. Could I detain you for 2 or 3 more minutes? 

Senator Russeuu. Yes. 

Senator Benton. Last night I wrote a statement to conclude these 
hearings, and I now ask permission of Senator Hayden and Senator 
Monroney to insert it as my concluding statement in the record. I 
will not read it today. However, I have one point in it on which you 
have such expert knowledge, if I could cover three or four para- 
graphs 

Senator Russeiy. I do not know that I have any expert knowledge, 
Mr. Chairman, but I will be glad to comment on anything on which 
I have information. 

Senator Benron. These hearings, of course, have opened up avenues 
far beyond the four eee which precipitated them. My topic 
sentence in my concluding statement is that these hearings have 
clearly brought out that the Senate of the United States is working 
today with a set of rules of procedure which have not been substan- 
tially changed since 1884. 

Further, the Senate of the United States does not even have avail- 
able a printed compilation of the precedents established under its 
rules. Our Senate Parliamentarian, Mr. Watkins, has been engaged 
for years in compiling these precedents by hand, on loose-leaf paper 
He has been working, his associates tell me, day and night to keep 
them up; his records are his own property, someone has brought out, 
and he has done this heroic task largely on his own time. Only this 
year did we vote him an assistant so that ss might have adequate time 
and help to pursue this vital task. 

Of course, with only 2 vears experience in the Senate, I was never 
aware of this situation until these hearings. It seems to me the most 
extraordinary situation, in line with your own comment, Senato1 
Russell, the Senate bemeg the world’s oreatest deliberative body. 

I will add this further thought Senator Monroney and I, being the 
most regular in attendance, have conducted these hearings on the 
assumption that rule XXII is constitutional, even though the rule, 
with its subsection 3, permits what amounts to a permanent fixing of 
the present cloture rule upon the Senate. Pe rsonally, I of course, like 
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to see it demonstrated that the rule IS UnCcOnS titutional as claime d by 
some witnesses. 

senator Rt SSELL., That is true only in case a sufficient number ot 
senators wish to take steps nec SSsary to block it. But | think you al 


absolutely on sound constitutional grounds when you say that t] 
senate undoubtedly does have the powel to cont »| is Own rules 
It it does not, it is hot a ft cislative body, and it is not quali to the 
executive and judicial branches It could be dominated by eit] 
the executive or the judiciary. 

Senator Benton. The proposal which IT make in my concludi 
statement which ] thought that vou and Senator Hava mm or}; t co 


ment on, is the need for a study of the problems posed by the need f¢ 


| veneral review and revision of the Senate rule Senator Hum 
phrey has gone so far as to call for a Joint committee to study 
draft plans for improvement of the rules in both Houses 

Dr. Harvev Walker, of Ohio State Universit suggested settll ! 
a permanent staff of competent experts under the Speak 1 \ 
President, and under the Parliamentarians of the two House ys 
and propose changes 11) thre rules | wih Proposing mt Oo Vy OWT 
exposure to this probl in, to introduce a resolution to set ip a com 
mission on the revision of the Senate rule Whether a com 310 


( 

is the best approacl to this problem, I cannot be sure; how best to 
set up such a commission, I do not know; but it has seemed to me that 
a study could best be carried forward by five Senators appointed 1) 
the Vice President and an equal number of other experts including thi 
Parliamentarian and the leading authority from the Library of Con 
gress . 

If either vou, Senator Russell, o1 you, Ssenato! Hay adel hay a 


thoughts vou would care to ¢ xpress on this veneral subject I woul 


very much welcome them before we adjourn today. Senator Russ 
this query of mine goes back to our talk at lunch the other day 

Senator Russevu. There have been commissions in times past o1 
this subject. Wehada joint committee upon which the distinguishe 
Senator from Oklahoma, who was then a Member of the Ho 
erved. On the reorganization of Congress we have had commissio 
of private citizens—Mr. Heller, is that his nam 

Senator BENTON Yes 

Senator RusseLtu. He has done a great deal of work on it 
read with interest some of his suggestions 

Senator BENTON Some of his work has been very const Live 

senator Rr SSELI There has been a vrenat deal of work o U, § 1 | 
m not prepared now to say what steps should be taken I do know 


ts. 
tel 


one very constructive step that could he ‘rh though, and that LO 


| 
nr 
recommend some svstem that will enable Mr. Watkins. Mr. Charles 


Watkins, the able Parliamentarian of tl senate, to complete his 
precedents and have them printed for the benefit of the Members 
the senate, 
senator By NTON \ ,, wel Ik d al out that the othe rdaav at lune 
Senator Russeiyi. If vou can set in motion me for hat wi 
that about, vou will have made a real contribution to the pa 
iment yV act iLLes O] h Seni 
senator Bi STO | thit t} ‘ ho doul thy bef VO 
( iT) ! } ! ! | only a V4 { 
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indeed it is essential to analyze and to print every precedent so that 
understanding can be secured on what they are. 

Senator Monronery. Know what we are amending. 

Senator Benton. Yes. This analysis should be our first step. 

Senator RussetLt. When you get down to the written Rules of th: 
Senate, it embraces just a few pages; and for every rule that is written 
there are four or five precedents that are unwritten that control the 
activities of the Senate every day. For example, this rule that a man 
cannot yield for a quorum call without losing the floor unless he gets 
unanimous consent of the Senate, you cannot find that in the rules. 
Itisnotarule. There is a precedent on it both ways. 

Back when Senator La Follette was establishing some kind of a 
world’s record as a long-distance speaker, he had some 25 or 26 quorum 
calls in the course of his remarks because the precedent at that time 
wus that a man could yield at any time for a quorum or suggest it 
himself. Strictly under the Constitution there is a great deal to that 
that appeals to me because the Constitution says there shall be a 
quorum present. At times it is theoretical. Many times until you 
are getting ready to vote there are less than 49 Senators on the floor 
of the Senate. Procedure in the Senate is really controlled by a mass 
of precedents rather than written rules, and on a great many of them 
there are precedents on both sides. 

Mr. Watkins makes that clear, as | understand it, in his compilation 
that he is working on; and, of course, we have not been fair to Mr 
Watkins. He has been a servant of the Senate and a faithful servant 
for some 36 or 37 years, is it not, Senator Hayden? 

Senator HaypEeN. Yes, sir. 

Senator Russeii. And we know that when the average Senator is 
in the chair that Mr. Watkins has to be there all the time. 

Senator Benton. I discovered this week that he is not paid as well 
as the Parliamentarian of the House. 

Senator Russe.ty. He was not until lately, and I am very proud 
of the fact that the Appropriations Committee remedied that 
situation. 

Senator Monroney. Even now there is a separate appropriation in 
the House for this compilation that we are talking about. 

Senator Russeiu. We corrected a part of the injustice, and if we 
could get him a stenographer in some way that would help him com- 
plete his compilation, and it would be of inestimable benefit to th 
Members of the Senate. It would be a great contribution. Thi 
House has it; they have had it for years, but the Senate has never had 
the precedents printed. We have Jefferson’s Manual, which grew 
out of the precedents up to Mr. Jefferson’s day, but there have beer 
a great many novel parliamentary questions since. If we could get 
the Watkins’ Manual of Precedents, I think it would be very helpfu! 
to the Members of the Senate. 

Senator Benton. There is no doubt in your mind on this subject 
is there, Senator Russell, after hearing these observations? This 
conclusion is an outstanding, most manifest point, on which everyon: 
who has followed these hearings seems to agree. 

Senator Russeiti. As you have stated, unless you know what thi 
rules are, it is a little quick to be changing them, because there are a 
great many queer quirks in them. 
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Senator Benton. [ think we ought to have the analysis and com- 


pilation. Without these, the subject cannot very well be studied. 


Senator RusseLL. Without regard to vour rule of cloture, there 


are at least a dozen situations within the Senate rules where the 


lichtest slip cuts off the debate. 
Senator Benron. I am told I have made them many times. The 


only reason I have not frequently been cut off is because my colleagues 
have been generous with me. 


Senator Monroney. But an individual Member cannot call a 


Senator to order during debate, can he, as long as the Senator holds 


the floor? 


Senator RusseLu. No; but there are three or four, at least, where a 
econd’s difference can 

Senator BENTON. Senator Russell agreed with me at lunch the other 
ay that if we had this compilation—if you and I, Senator Monroney, 


sat down and studied it, we could not catch up with him, but we 
could put ourselves in a better position to compete with him in a 


scussion of the rules. 

Senator Russeuu. I appreciate that compliment, Mr. Chairman. 

Senator Haypren. I want to concur with all that Senator Russell 
has said about the desirability of a compilation of the Senate prece- 
dents and I shall be glad to cooperate in any way to bring that about. 

Senator Benron. As I understand from you, Senator Hayden, 
these hearings will go to press within 10 days, and thus will be avail- 
able to anyone interested long prior to January when we reconvene 
\t this time the subject will come up before the Rules Committee. If 

that time something is needed for Mr. Watkins, to speed and to 
help him to get this job done, this certainly should come as a No. | 
ecommendation of the committee. Indeed, if anything can be done 

the meantime, the feeling of the need is so manifest that |] hope 
hat anything that can be done will be done. 

Senator Haypren. In your remarks you mentioned the fact that I 
had on previous occasions made some study of how the present rule 
XXII was adopted, and some comments on the nature of that rule. 

| submitted a report to the Senate when the present rule was 
dopted, which is Senate Report No. 69, Eighty-first Congress, first 
ession. 

In the previous Congress I submitted my individual views with 
espect to the question of cloture, which appear in Senate Report No. 
S7, Kightieth Congress, first session. I think it would be proper, in 

ew of the fact that detailed information was compiled 

Senator Benton. Not only proper but very much indicated. 

Senator Haypen. I, therefore, ask unanimous consent that at the 

melusion of the hearings the two committee reports be printed as a 

mittee appendix in the same size type as they originally appeared. 

Senator Benton. That is an excellent suggestion. We have tried 
0 put into the record of these hearings such documents as will help 

ring out the background of this subject. 

\t this point in the record we will insert the closing statement I 

ive prepared. 

The remarks referred to follow: ) 
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Over a period of several days, we have heard the pleas of representatives 
many important segments of our population 

As acting chairman, I have not been persuaded that there is any relations! 
between the right of a Senator to speak unendingly and his right to defend | 
State. It has not been demonstrated to me that the unilateral defense of t! 
rights of any of our States, as evidenced by unending speech, is superior to t! 
defense of the Union 

Further, no testimony before this committee has persuaded me that procedur 


for reasonable and controlled limitation of debate will destroy any bulwark 


democrac\ 


before the committee, I unequivocally favor Senat 
Resolution 105, sponsored by Senator Lehman and ten other Senators includi: 
mvselt, Surely 14 davs is a reasonable amount of time for the Senate adequat 
to argue any measure, before cloture by majority vote Surely the two-thir 
vote for cloture onlv after 48 hours’ debate scems sufficient safeguard against ar 
encroachment of our freedom of spe ech Senator Hlavden has pointed out how 
sens ‘today can cet to Washington from anywhere in the country in 24 how 


Of the four resolutions 


other proposals for reform which have been presented t 
to me an improvement over the present rule. I ho; 
i sider the several ideas presented during the 


conclusion I have tour observations. I suggest, first, that the question 

the constitutionality of rule X XII must be thoroughly and imaginatively explor 
bv the staff of the committee. 

Secondly, I eall for a general codification and review of, looking toward 
revision of the Senate rules, a revision long overdue. Senator Humphrey h: 

ven us a lead in his proposal before the Committee on Fxpenditures. In t! 
he called for a joint select committee to draft plans for improvements in the rul 
of both Houses 

Another proposal, bv Dr. Harvey Walker of Ohio State University, would si 


a permanent ts [ ompetent experts under the Speaker and Vice Presider 


he Parliamentarians of the two Houses to study and propose changes in t} 


However, I believe that revision of the Senate rules merits separate study ar 
t. I therefore propose to introduce a Senate resolution to provide for t} 
f a Commission on Revision of Senate Rules. This Commission wou 
the Vice President——five members from the Senate selected fro 
nmittee on a bipartisan basis, and an equal number of other expert 
Senate Parliamentarian and the Librarian of Congress who will, 
backstopped by the several experts in the Library of Congress. M 
esolution will propose such a Commission on an ad hoc basis only One ve 
ould be sufficient to prepare its report. The Commission should be free 
ct investigations and hearings 
ild like to hope that through such a Commission the much-needed revis 
ate procedures can be most constructively achieved. Such a Commiss 
would also of course give the country an educational lesson on the handicaps und 
which its highest representative body has been operating Manifestly, however 
such a Commission can offer no quick relief from the cloture rule, which is wl 
we have primarily been considering in these hearings. 

Thirdlv, the argument of Senator Humphrey and Mr. Walter Reuther that 
Senate is not a continuous body, and thus should have a new set of rules at 
beginning of each Congress, calls for expert study and evaluation. Mr. Reuthe: 
forthright oral presentation of this thesis and his supplemental statement h: 
displaved a most admirable and indeed a rare devotion to a great and just cau 

Fourthly, the suggestion has been made that the Senate should stay here 
fall and slug out a filibuster. I do not think I need to attest that I have | 
wholly prepared to stay here in Washington with this committee, to discuss 
to consider this issue and to push for action. Similarly, I have stood ready to 
the same in the Senate itself and would have pressed for this if I had thought t! 
the Senate could be held in session with any reasonable hope of a success 
outcome 

Now that the Senate has adjourned, the idea of staying in session is only poss 
through a special session called by the President. Such a special session prese! 
grave and practical difficulties, although I appreciate the sincerity of those w 
have pressed this idea upon me. I would now favor it enthusiastically if I fe 
there was anv reasonable chance of success from it. 
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‘ 


lfodav marks the close of our hearings Al! testimony shall go 
rtlv. It is important that reprints of these hearings be available. 
sing for them 

Although we have been considering a very tough and 
iblem, I believe that these hearings mark a significant step forward it 


ht fora “Sanitv Code”’ in Senate debate 1 refuse to view the problem 


‘ 


tO SOI 


ie Al 


in one which must and shal! be resolved. 
| have been impressed by the studiou inte 
proach which has been brought to thi probl Mn 
ter group testifving before this committee 


1 by Senator Monronevy’s devoted attendance 
ily missed a single hour Only through the ace 


sagas 
ate a vear before him have I been serviny as 
Senator Monroneyv, and not I, who has had lon | 

edures W hen he Serve d il} the House he Was COoOsponsor 
ette-Monroney Act which reorganized the ¢ 


ese hearings are the recent chapter 


for despair now whe! 


It appears to me that t 
to be I thus e 1< 
mination Of action In changing 
Senator Havden has agreed that the 
rity for conside ratio before the f 
venes in January I shali continue to } 
an be reported out early in January, by the Rul 
ited with determination in the Senate. 
Those who favor civil rights legislation in both partie 
t out and fight any obstructionist tactic 
At a time when free institutions are exposed to world-wide attacl 
the freedoms of d 


} 


emocrs 


impion the democratic cause cannet allow 
ed to defeat the processes of democracy, either at 


Senator Benton. We are grateful to vou, Senator Hayden, and to 


ome or al road 


1, Senator Russell. 
Senator Russevy. Thank you, Mr. Chairman 
senator Br NTON. Before we close, I'd like to add that | have peen 
rticularly happy that sitting in the back of the room this entire 
ning has been Miss C. D. Turner of London, England, who is here 
her first visit to the United States. Miss Turner is the oldest 
plovee, in point of service, of the Enevelopedia Britannica. She 
secretary of Encyclopaedia Britannica, Ltd., of London, of which | 
chairman. 
Whereupon, at 12:45 p. m., the committee adjourned, subject to 
eall of the chairman 


WRITTEN STATEMENTS AND INDIVIDUAL VIEWS 
rER From Hon, Par McCarran, UNITED STATES SENATOR FROM THE STAT! 
F NEVADA, ON PROPOSALS TO AMEND THE SENATE RULE ON CLOTURE 


UnItreED STATES SENATE, 
COMMITTEE ON THE JUDICIARY, 
Ne ple mber 4 
CaruL HAYDEN, 
Chairman, Committee on Rules and Administration 
United States Se nate, Washington, ee 
ly Dear Senator: You have asked for my opinion with respect to proposa 
hanging the cloture rule. 
uur Senate resolutions designed to amend rule XXII of the Standing Rules of 
Senate are pending before the Committee on Rules and Administratior 
are Senate Resolutions 41, 52, 105, and 208. I shall comment briefly on 


before discussing the subject generally. 
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seems to me unwarra 
a provision which w: 
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Strict cloture by a simple majority has been proposed as a cure for und 
minority influence. But if such a cloture measure should be adopted, it wor 
establish a regime of ‘‘leaders’’ so small that it could hardly be called a minorit 
The result would be a little clique of bosses, with absolute domination in ev¢ 
essential regard but especially in regard to freedom of debate. To invoke clotu 
by a simple majority will prevent filibustering, to be sure; but it would also st 
all real deliberation, and would utterly and inevitably destroy the freedom 
expression and action which have made the Senate, and make it today, the fir 
bulwark against arbitrary bossism. 

There is no doubt in my mind that legislative independence disappears in exa 
proportion to the diminishing of deliberation. Cloture is the foundation 
machine rule. Once that foundation is established, the mechanics of machi 
rule will become very simple. One or two or a handful of bosses then will 
able easily to attain and exercise suprenacy. They can use the party-cau 
system, employing the principle of control through a majority of a majorit 
which is inevitably a minority of the whole membership. The ‘bosses’? in su 
circumstances would have at their fingertips many different kinds of coerci: 
They would be in a position to take care of subservient Members primar 
interested in local legislation, and to dispense patronage favors to those who pri 
faithful. Such a machine, if established, can be manipulated from the outsid 
by whatever political or economic interests may be dominant in the admit: 
trative field. There is already considerable influence wielded by pressure groups 
I cannot become a party to a move which will increase the power of lobbyists 

‘he rules which govern the Senate are founded in deep human experien 
They are the result of more than a century of tireless effort to conserve a 
to render stable and secure the rights and liberties of the people. The Senat 
of the United States preserves, without restraint, as no other legislative bod) 
preserves, the two basic essentials of wise legislation—the right of free amendm« 
and the right of unlimited debate. The urgent need of the Congress is seld 
greater speed, but always more thorough consideration in law making. Gri 
evils o“ten result from hasty legislation. Rarely, on the contrary, do such ey 
result from the delay occasioned by full discussion and deliberation. 

Perhaps I have set forth my opinions on this subject too much at lengt 
But I consider it difficult to underestimate the importance of this issue. 
earnestly hope the Committee on Rules and Administration may see fit to give 
most careful and prayerful consideration to the proposals for amending 
cloture rule which are now pending before it; and that my own observati 
may be of some value to the committee in its deliberations. 

Kindest personal regards. 

Sincerely, 
Pat McCarran, Chairman, 


Lerrer From Hon. Paci H. Doreras, A Unrrep States SENATOR FROM 
STATE OF ILLINOIS, ON PROPOSALS TO AMEND THE SENATE RULE ON CLOTUR 


OcTorRER 15, 195 
Hon. Cart HaAyvDeEN, 
Chairman, Senate Committee on Rules and Administration, 
Washinaton, D.C. 


My Dear Senator Haypen: I have been very much interested in the hear 
which have been going on before your committee in regard to four proposal 
amend rule XXII, to provide for effeetive cloture. 

I originally desired to appear in person before your committee and to testify 
regard to this matter in which T have a very deep interest. However, the 
has been so well presented and so comprehensively discussed by the many witn 
who have already appeared before the committee that I felt [ could not contri 
anvthing new to the substance of the arguments already made. 

In this letter I want to associate myself as strongly as I know how with t 
who have urged the amendment of the rules to provide truly effective limitati 
debate, while preserving the right of full and free debate. Just as, in genera 
freedom does not imply license, so in the field of Senatorial debate free debate 
not imply unbridled and paralyzing debate designed solely to block action a1 
frustrate the will of the majority. 

Of the various proposals pending before your committee, I see the most met 
Senate Resolution 105, introduced by Senator Lehman and others. In fa: 
am a cosponsor of this resolution. TI feel that this proposal guarantees the 
of full and free debate while safeguarding the principle of majority rule a1 














LIMITATION ON DEBATE IN THE SENATE 273 


ght of the majority to act following comprehensive debate of the issues. It also 
rmits speedy cloture in emergency situations where cloture is desired by as many 
two-thirds of those present and votin: 

Of course, I recognize the probability of filibuster against any proposal to limit 





ibusters through a change in the rules Sut we must not be deterred from 

resenting this issue to the Senate and to the ec tr I strongly rge tha 
ate Resolution 105, or a proposal achieving the same effec e reported 
orably by your committes 

| would be very pleased to have this letter made a part of the record of the 
arings 


Very sinet rely Vours 


WRITTEN STATEMENT OF Dorotuy B. FEREREE, PRESIDENT OF THE NATIONAI 


COUNCIL OF NEGRO WoMEN, ON PrRoposats To AMEND THE SENATE CLOTURI 


> 


WUL! 


foday, October 18, 1951, the National Council of Negro Women, of which I 
president, bas approximately 800,000 womei: as members who are a part of 

national organizations These organizations form the council and embrace 
embersbip that is interracial and country-wide 

The National Council of Negro Women, organized in 1935, bas a deep interest 
he affairs of its government, and a great faith in its democratic ideal One 
ir basic tenets is the forwarding of America’s democratic principles and the 
ngthening of its democratic processes 

We therefore view with real alarm the continued existence of the archaic 

{1 uncemocratic process of filibuster. We of the National Council of Negro 


Women condemn this outmoded, un-American practice as a flagrant violation of 


e operation of majority will. We impress upon the committee the urgency of a 


ision of the rules; to invoke cloture, to etiminate for all times this disgraceful 
ractice of willful contempt for the majority opinion 

The National Council of Negro Women has come to feel a deeper sense of 

tration as well as a greater alarm at the gnawing effect « | 





ls of our democratic government Of all the insidious and deleterious effects 
filibustering, more damaging and more deadly, perhaps, than the weight 
eedless cost or the paralysis of machinery necessary to governmental functions 
e effect on America’s prestige abroad and the threst to our world leacership 
One of the bases for our frustrations and alarm has been heightened recently by 
association with women of other organizations around the world, whose ques- 
s have been not only searching but embarrassing. These questions have been 
sed on the denial of civil rights in America and on the tactics of a small group 
iliful men who deny those rights. 
a recent trip to Western Europe under the aegis of the United States Depart- 
of State, I had ocecasior to work with women from more than 30 countries 
heir political, economic, and cultural problems. In Athens, Greece, at 
national Conference of Women of the World, I met women from Europe ar 
i, from Africa and the Near EKast—-women whose previous publie experiences 
been limited and whose knowledge of political life was small. They knew 
ttle of democracy, but even in their limited knowledge thev were baffled by 
consistencies and overt inequalities and limitations of our democracy 
is shocked reaction was no less peculiar to the privileged Aryan groups of 
en of Germany than to their less experienced sisters from the Far East. They 
peatedly questioned America’s hypocrisy in championing democracy around 
vorld while using at home every device at hand to thwart the extension of civil 
; to its citizens and the practice of democratic processes in its highest govern- 


+} 


1 


al bodies. 
an say with great honesty and emphasis that they saw very little difference 
een our brand of racism and that of the Hitler regime. They were doubtful 
keptical. They do not have faith or a firm belief in the integrity of our 
cratic principles. I had convincing evidence that these women of the world 
rized and identified the filibuster as one of the chief stumbling blocks to the 
sion of civil rights to all citizens of this country. 
of the National Council of Negro Women regard this vicious practice as a 
eful blot upon our democratic process. All decent people overwhelmingly 
this undemocratic procedure. The time has long since passed for action 
minate it 
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The National Council of Negro Women wholeheartedly supports the princi; 
\ set forthinthe Morse resolution (S. Res. 41) and the Lehman re 
ition (S. Res. 105 We call upon the committee to give immediate and serious ; 





tention to either of these resolutions, and we strongly urge a favorable report 








The American Federation of Labor urgently and insistently calls for a char 
in the Rules of the United States Senate in o1 to effectively prevent once at 
for ali interfere e bv filibuster with the legislative process Labor feels it 

! itive to assure the f lIiment of tt lemoecratic process in the hig 

f the | ited States of Amer i bv adherence to the fundament 
ev and the compelling rule of the American Constitution—+t 

If the United States is to lead the democratic forces of the world, we must fir 
be absolutely certain that the democratic character of our own Government 
he vond Lilie! r This isa coneern wt l h the labor movement shares with ot 
liberal forces in our Nation It was with full recognition of the importance 
this objective that the Seventieth Annual Convention of the American Federati 
of Labor, which met last month in San Francisco, unanimously adopted the fi 


solved, That this Seventieth Convention of the American Federation 





assembled in San Francisco, Calif., September 1951, go on record 

ndorsing legislation to amet d the Senate Rules of the CGrovernment of the | Lite 
States to abolish the filibuster by providing for the invocation and applicati 
of the cloture rule to limit debate by a simple majority of Senators present t! 
are necessary to proceed with the business of the Senate.”’ 


Filibuster, either actual or threatened. by a minority in the United Stat 





olds j ( ious jeop the democratie funetioning of our Gover 
ment W hile this issue limportance today, it is one which has had 
attention of students of legislators and the courts since the found 





When they were writing the Constitution, the founding fathers gave seri 











msideration to whether a minority should have the power to block legislat 
eastires stipported | the mayorit Phe Articles of Confederation pro 
that » action could be taken by the Continental Congress without the 
upproval of two-thirds of the State Phis ) ent, as we all know, pro 
to be plete vorkable, and it was i wav wit sn inele 
govel ( t t. « r prese t Federal Government established 
\ eC eXDpe ( I the (4 1rie uk Con ress clearly before 
1t the firs m™ ult idopting its rules established the p iIple of hOotuy! 
te OF a simipie yor of the Members of the Senate present and votins 
( ) ‘ jue T heen before the Senate a liber OF times si 
res oft firs si t« Within rece t vear the sSFenAle nus Twice 
hang si! s 1 rd cloture | 1917, mifronted wi the de 
ira sis Of filibuste i threat of filib Ler the Senate sought to re { 
’ I tive Nhe He! ( the Senate pres I i j ming \t that Lite 
lraf y 7 i hich drew » thre O17 tr tf cloture, consisting ol 
nie bers of ea pal Said the expected the new rule to ‘terminate succes 
filibuste 
The record has clear! How their hopes have not been fulfilled 
have been 21 cloture votes sinc G17, of which onlv 4 have been successt 
have permitted the legislation 1 ‘d to come before the Senate for a vot 
| ( ett ts of t " ul I DV no means been confined to le ,1 i 
lealing ith a singl ipbyect filibuster has not onlv prevented the S« 
fron ting on legislat nel appropriation bills, but has also prev 
he organization of tl Senate election of its officers, and confirmat 
Presidential appointees In addition, filibusters have often modified the ter 
legislation so that tl bills plassed were clearly not in the form desired by 
majority of the Senate. Moreover, the knowledge that the filibuster tact 
ulwavs be adopted by a minority Oppos itoa particular measure must aly 
be uppermost in th uinds of those who are seeki to enact legislation, a 
kno i e chance of obtaining legislation to which the minority is unaltet 
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merely a deliberative body, but a body which can act quickly and effective 
and in which the power of the majority can prevail 


WRITTEN STATEMENT OF Hon. Lister Hintu, a Unirrep States SENATOR FRI 
rHE STaTe OF ALABAMA, ON Proposats To AMEND THE SENATE RULE ¢ 
CLOTURE 

OcTroBER 29, 1951 

We find in the history of free and unlimited debate the Senate often referr 
toasa check. We recall that Benjamin Franklin—and there was no wiser m: 
than Franklin—spoke of the Senate as the saucer. In other words, it was 
saucer into which the hot coffee was to be poured to give it time and opportuni! 
to cool. The House of Representatives, if at any time it took any hot actior 
if it acted with too much speed and didn’t thoroughly consider and thresh out t 
full significance and effect of that action, had always this saucer waiting for t} 
measure to cool 

We recall also that Mr. Gladstone, in speaking of the Senate, said 

“That remarkable body, the most remarkable of all the inventions of moder 
polities.” 

Now what is it that makes the Senate remarkable? Nothing more nor k 
than the free and unlimited debate in the Senate. Take from the Senate t! 
right of free and unlimited debate, invoke cloture in the Senate, and then vo 
Senate is no more than the House of Representatives or any other legislatiy 
body that we might consider. It is remarkable, as Mr. Gladstone said, o1 
because of this free and unlimited debate. 

The thing that I wish to emphasize with all the emphasis that I can bring 
bear is that if you defy free and unlimited debate in the Senate of the Unit 
States you have changed the character of the Senate of the United States. Y« 
cannot change the character of the Senate of the United States without changi: 
the Government of the United States. 

So in considering these resolutions teday one is not considering some simp 
matter of procedure in the Senate, some simple change of its rules. You ar 
considering a proposed change in the Senate that would mean a fundamental ar 
basic change in the Government of the United States as we have known tha 
Government from the beginning down to the present, 

That is the question before this committee. Are you going to change o 
Government—this constitutional Republic that we have had all these vears a1 
under which we have grown to be the mightiest Nation that the sun ever shoy 
upon, and under which our people have enjoyed the greatest freedom ever knoy 
to mankind? 

The right of a Senator to 
With an issue, to turn the | 


goes to the very heart of the 


t on the floor, to present all the facts in connecti 
ht of truth and justice and fairness on that i 

freedoms of the people of these United States a 
to the protection not only of the freedoms of the people and of the individ 
citizens but to the protection of the rights of the several States, to the protect 
of the rights of minorities of all sorts, kinds, and descriptions 

Yet it is suggested here that this freedom of debate be cut off, be denied 
simply a majority vote in the Senate. 

The founding fathers—men like James Madison, Gouverneur Morris, 
George Washington—had a great fear when they brought this Government 
being. That fear was the danger of what they termed “party spirit.” 

As George Washington expressed it in his farewell address, ‘the baneful eff 
of party spirit.” 

Let me call attention to an excerpt from his words. In my opinion the th 
that has averted this danger, the thing that has averted the baneful effects 
party spirit that Washington feared, was this very free and unlimited debat« 
the Senate of the United States. So, George Washington in his farewell addr 
said to us: 

‘“T have already intimated to you the danger of parties in the State with parti 
lar reference to the founding of them on geographical discrimination. Let me} 
take a more comprehensive view and warn vou in the most solemn manner agai! 
the baneful effects of the spirit of party generally. 

“This spirit, unfortunately, is inseparable from our nature, having its roo 
the strongest passions of the human mind. It exists under different shapes 1 
governments, more or less stifled, controlled, or repressed, but in those of 
popular forum it is seen in its greatest rankness and is truly their worst enen 
Without looking forward to an extremity of this kind, which nevertheless ou 
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to be entirelv out of sight, the common at 1 continual mischiefs of the spirit 
party are sufficient to make it the interest and duty of a wise people to 
ourage and restrain it.’ , 
[ served in the House of Representatives for a good many vears We know 
it it makes no difference which party is in control, that the Speaker and the 


leader, the ¢ air an of the Rules Cor mittee and mavbe one or two ers 














aker OTTICE and determine it shall be lor t { 
Chere is no free debate }! he He [ cepre t 
be any The members! ip ) srcre 
t there in the House of Represent 
1 about and the thing that |! f ( 
the Senate of the United State 
There was a time when the majority partv, which happened to be the Dr 
Party, ha out of the 96 votes The Repnuhblicar art had o iG 
te The other rour votes were among the Progres ives and Lhe kar cr- 
\ it W ive ft 76 
Phe ortant t} ‘ +t 
concerned, and mus ive ‘ 
t ) é ? 1 nat Ther tT ‘ 
Ve never know what is going to happer The gentlemen of the inorit 
v didn’t think the other party would | 1 the matority t daA\ Nol 1\ 
ws what the storv 2 vears from now, and I sav t s: That some of tI se 
now press hardest. some of those who insist most deter! nediv for « wae 
Senate rules and denial of this free and unlimited debate, may be the 
s who tomorrow will find that this free and unlimited debate is needed for the 


te tion of their rig! ts 


Something was said here about shouldn’t we deny this free and unlimited debate 
7 > 








account of communism? Let us remember that Hitler destroved the | } 
Germany in the name of fighting communis? You recall that ever neecl 
ade was anti-Comintern. He said he was trving to organize the free forces 
he world to save those forees from communis’ 
Now, whatever our fears or our dangers may be fro ! : t 
to defeat communis™ by adopting some form of a totelitaria 
ernment o What would it avail u to ce f it 
at we lose our liberty here at home? 
Let us not forget that what this whole world struggle is about is wl r free 
le and free government wil irvive or iceumb ) y? f yitalitaria 
at are bent on wiping all freedoms from the fa f the ea ‘ 
pI ire of con 1 m is felt all over the gl In |] i armed a 
Elsewhere the destru nis b filtra n and ? ] ' 
ul target is po! al freedor Demoera proce ire her 
1 too slow the peo} are told Re ul ethic) i ) mn \ S 
1 n, the Communist spokesmet iv, a é r awa ifs rd 
titutio of free governmer Alwa . rest 
nder the free and unl lebate of the Senats , 





lepre ever dreamed o the depression back in 
t have to invoke at ! ) win these great wat 
e and unlimited deba 
our forces in K A i lealt defeat after defeat ) 
erwhelming Communist hordes Wea y arm ir fr ! ind 
1 freedom’s defenses around the world under the great programs enacted 
free and unlimited debate 
know the econscientiousness, the sense of responsib tv, the levotati to 
that alwavs triumphs among the membership of the Senate of the United 
Our country is not great because of a lot of laws and prohibitio () 
is great because of the character of its people and the characte 
ho represent hose people in its CGovernment 
an end to ti fre ind nlimited lebat ind ou not ont Oo 1 
but vou extend the invitation for men to depart from that high sense { 
ibilitv and that devotion which everv Senator carries no I ear 
e will »m back into tl Very { l of the party pirit How ofte n | 
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\ he party Because party government is the usual way of the Hous 
Representative 

[am pleading here today that we not retreat to this position of party LOVE 
rn et t senate of the United States stand where it has alwavs stood 


eat forum of the American peple, of the American Nation, and of the 
t ’ | 














: i tl ( 
mal American Rey 1b 
Has anvone be apie tO suggest a singel Important or beneficient measure th; 
has been killed becaus e had free and unlimited debate in the Senate of 
Uy i Stat ; 
s e 1917 « ire pe Ons have been filed, as I reeal] 21 t and onl 
‘ ithe S i te oke tha loture What reason have we toda 
nat argument ive | nm presented to this committer hat would justify u 
i ( ira ( t the Se il ! Nar y Ul Amer Can COonstitutio 
I i ( ay ( : 
hear f no 1, no measur hat has gone down that should lave b 
i i f passed As has been suggested has brought aby 
lela le, and | ild be tl! last to denv tha here have be 
LPytIse { a a i nature nun hature and is not pe rfe 
{ i However 0 juestion Of abuses, it is the qu 
I Ire i l i d aqdebate so far outwe ot, thre abu 
i i } ‘ T teor 
| ) fa asure erlalniv In mv section of the country that has ev: 
( ‘eTeated Dy free and unlimited debate was t © force bill of 1890, a bill so: 
vhat { ime ca rv with the o-called ei l-rights bills that are now bef 
~ ’ il¢ 
\\ I adver eC! I do are to take the time to go inte a diseussi 
( then RB t > re ’ mel r who has heer I Lhe Senate ot the Unit 
Sta { e! i er been a debate on those bil] but what Senato 
\ i ry Ve m ar tional thought in this matter Senators w} 
r eb ) e ba of their constit tionality and what. th 
n mean foy eV ' f the whole country ave with great emp! a 
Diring all my ! n Congr there have been no bills to which IT ha 
leveted more int idy than these so-called civil rig] bills I invite a 
S ! ive doubt as to their uneons tionality to read some of { 
} eeche \ d he Congr nal Reeord, wherein 1+ 
na eb S clearly ¢ lished 
) eC gl Ol tiona peeches ever made hn the Senat Or t 
| Sta } , 





of hay ‘NY prejudices Or any precones 
! ‘ ’ ! ] D vu {the bi e scales of cor utiona 
' Wa ed } ( ona f the bill s contravent 
f r } f Ore ! } e wa moved to make 
i D e floor of senat OW the uncor Cul 
Pe ( ee ute st of tl 





» bye ti bv one’s witne 
£ ra { I i ) I Pundamet! | rican rights 
\ | i\ 1d) ! [arrive I ver defeated by ( ree and unlit 
I bi r 1 e House of Representatives and 
a ‘ f ite Senator Henry Cabot Lodge. S1 , Of Massachus 
He I 


while, alter he had had the experi 
a I after he had grown in wisdom and knowledge and experience 
and as we know he as one of the most erudite men ever to sit in the Se: 
of l ed State a great student not only of our ow) Government bu 
A) OF the governments of the world—he gave to is and to our country the be) é 
CT Dis ripened and sea onead and mature judgment 
Senator Lodge was the author of the force bill, one of the verv few bills iy 
Of the untry that was killed by free and inlimited debate Sena 
Lodge said 
| not neces iry to trace the long strugele between these Opposing for 
Ww led ir e mi far , Constitution of which 
mm 11C Was | \ i elemet! 





‘d the convention to br 
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Franklin will be recalled when he was asked what 
His answer was: ‘‘We have given vou 


I DLC, if vou 


ep 
For one-hundr id-sixty-odd years we have kept this Republic. Let 
‘ontinue to keep it 


WRITTEN STATEMENT FROM THE LIBERAL PARTY OF NEW YorRK STATE ReEsrPE 


Irs Position ON Prorosats To AMEND THE SENATE CLotTurReE Rv 
program of the Liberal Party is founded upon t 
in a total emergency and that we 


are confronts 
{ for the preservation of our democratic way 
belief of the Liberal Party that it would be t 
communist aggression in Korea a 
the eontrarv, we view the Communist advent 
testimony the entire Soviet program of « 
thes« CONVICTIO 
tal preparedness, 
material resources 
our ideological ba 
litarian philosophy 
the fullest pos 


t! erefore, 


not hope to convil 
forms in the face 


i States unable to funct 


a minority of the Senat 
fF every issue and toward t} 
ate rule to limit debate. A 
inable debates The former 
The latter not only refl 
arm 
a majority 
Among the four 
No. 105 whieh, if 


Ado 
t 


ame time providing for full an 


‘for deba 
rs present and voting 14 days at 

ators, and thereafter allowing 
fF relevant debate for e: 


minority and major 


LEWIS, 
Liberal Pa 
DAVIDSON, 


SETTING 


ted Ante 
(UAW-CIO 
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hand of past Senates and 
making power, 
as asked as to how the Senate 
provided in rule XXII for al 
in this or any other S 
compliance with 
regarding the two 


«, While S« 


simple MAajOrityv \ 


nator Bento 


side 


LOL. 
\ 


Whe: 





Senate 
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! ggesting rules changes to reduce the likelihood of filibusters, the under 
signed organizations are not proposing to eliminate or hamper genuine debat 
Actual it is the device of the filibuster which prevents the Senate from decidi: 
controversial issues on their own merits by a democratie vote. Effeetive clotu 
machinery would safeguard the right of Senators to make all legitimate argume1 


with respect to pending legislation while barring talk marathons whose sole pu 


pose is to keep such measures from coming to a vote on the floor. 
With these aims in view, it is the considered judgment of the undersigné 
organizations that rule XXII of the standing rules should be amended to pri 
vide that after a reasonable period for debate bas elapsed, cloture may be impos 
by the vote of a majority of the Senetors present and voting. 
Signed by 
Jacob $8. Potofsky, president, Amalgamated Clothing Workers of America 
CLO 
Patrick Murphy Malin, executive director, American Civil Liberties Unio 
Kimer W. Henderson, director, American Council on Human Rights 
Jacob Blaustein, president, American Jewish Committee 
Rabbi Irving Miller, president, American Jewish Congress 
Merrill E. Bush, director, department of adult education and social rela 
tions, American Unitarian Association 
Michael Straight, chairman, Amecican Veterans Committee 
Joseph L. Rauh, Jr., Americans for Democratic Action ‘ 


Meier Steinbrink, national chairman, Anti-Defamation League of B’na - 
B’rith 

Rabbi Roland P. Gittelsohn, commission on justice and peace, Centra 
Conference of American Rabbis 

Joseph A. Beirne, president, Communications Workers of America, CIO 

Congress of Industrial Organizations, Harry Read, director, National CIO 
Committee To Abolish Discrimination 

The Reverend Thomas B_ Keehn, legislative committee, council for socia 
action, Congregational Christian Churches 

Kk. Raymond Wilson, Friends Committee on National Legislation 

Mrs. Joseph Hamerman, chairman, National American Affairs Committe: 
Hadassah 

Mike M, Masaoka, national legislative director, Japanese American Citizer 
League, Anti-Discrimination Committee 

Adolph Held, national chairman, Jewish Labor Committee 

Paul Ginsberg, national commander, Jewish War Veterans of the U.S. A. 


Walter White, executive director, National Association for the Advancement rm 
of Colored People e 

Philip Schiff, chairman, social action committee, National Association of c 
Jewish Center Workers r 

Irving Kane, chairman, National Community Relations Advisory Council 

John W. Edelman, Washington representative Textile Workers Union ( 
America, CLO 

James B. Carey, president, International Union of Electrical, Radio and i. 
Machine Workers, CIO Nn 

Robert Trentlyn, Students for Democratic Action 

Mrs. Irving M. Engel, president, National Council of Jewish Women t| 


Dr. Dorothy B, Ferebee, president, National Council of Negro Women 

A. Philip Randolph, cochairman, National Council for a Permanent FEP‘ 
H. L. Mitchell, president, National Farm Labor Union AFL D 
James G. Patton, president, National Farmers Union 

Rabbi Maurice Eisendrath, president, Union of American Hebrew Congre- te 


gations 


sf 
Walter Reuther, president, United Automobile Workers of America, CIO Q 
Mrs. Alexander Stewart, legislative secretary, Women’s International Leagu = 
for Peace and Freedom t 
Allegheny County (Pa.) Council on Civil Rights q 
Greater Washington (D. C.) area council, American Veterans Committee tl 
Chicago Civil Liberties Union a} 
Essex County (N. J.) Intergroup Council | 
Illinois Fair Employment Practices Committee 
Massachusetts Civil Liberties Union W 
Michigan Committee on Civil Rights W 
New Jersey Council for Civil Rights 0! 


Ohio Committee for FEPC Legislation 
State Council for Pennsylvania FEPC, Clarence Pickett 
Philadelphia Fellowship Commission 
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17 1949 Ordered to |} 


Mr. Haypen, from the Committee on Rules and Administration, 


submitted the following 


REPORT 
together with the 
MINORITY VIEWS 


(To 


The Committee on Rules and Administration, to whom was 
referred the resolution (S. Res. 15) to amend subsection 2 of Senate 
tanding rule XXII, relating to cloture, having had the same under 
consideration, report it back to the Senate without amendment and 
recommend that said resolution do pass. 

The resolution is identical with Senate Resolution 25 of the Eichtieth 
Conecress. favorablv reported to the Senate oa April 3, 1947, to make 

e XXII, as adopted on March 8, 1917, applicable to any measure, 
lotion, or other matter pending before the Senate, or the unfinished 

iness. This change is primarily necessary in order to overcome 
possibility of unlimited debate upon a motion that the Senate 
eed to the consideration of a bill or other measure which has not 
made the unfinished business of the Senate. 

The resolution further provides that a motion signed by 16 Senators 
bring debate to a close may be presented at any time notwith- 
tanding the provisions of rule LII or rule VI or any other rule of the 

Rule LIT of the Standing Rules of the Senate provides that 

t motion to amend or correct the Journal shall be de emed a priy ileved 

lestion and proceeded with until disposed of, and rule VI provides 

hat all questions and motions arising or made upon the presentation 
credentials shall be proceeded with until disposed of. 

The necessity for this change in rule XXII was first demonstrated 

November 1922, when a number of motions to amend the Journal 
were debated for several days, therebv preventing the consideration 

an antilynehing bill which was finally laid aside. 
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Exte nded discussion of amendments to the Journal was the meth 
usually used during the following 20 years to prevent the consideratio 
of bills about which there were dec ided differences of opinion. « | 
more recent vears, however, the practice has been for several Senato: 
to discuss at length the question of ee a particular bill shoul: 
become the unfinished business of the Senate. A direct ruling that 
petition to bring such discussion to an end may not be presented w: 
made by the President pro tempore (Mr. Vandenberg) on August 
1948. The intent of Senate Resolution 15 is to close those two loo] 
holes in rule XXII and to make that rule applicable in all instances 

The fact that over 5 years elapsed before the first flaw in the clotur: 
provisions of rule XXII was developed and that a much longer tim 
expired before a second serious 4aw was discovered is a definite indic: 
tion that every Senator who voted to amend rule XXII in 1917 d 
so with a clear understanding that he was voting for an enforceab| 
rule to close debate and not to produce a result, as Mr. Vandenbe 
stated, ‘‘That, in the final analysis, the Senate has no effective clotu 
rule at all.” The ruling of the Chair was clearly required by the rule: 
and precedents of the Senate, and that is the reason why this proposed 
change in the rules is indispensable. 

a gt 

Phat such a result was not intended is further substantiated by th: 
fact that no statement by any Senator who was a Member of the 
Senate in 1917 has been found which would indicate that he supported 
the change made at that time in rule XXII because he was aware 
that the rule had loopholes in it which made it of no value as a means 
of bringing debate to an end. Upon the contrary all of the argu 
ments advanced by Mr. La Follette of Wisconsin, Mr. Sherman of 
Illinois, and Mr. Gronna of North Dakota, the three Senators who 
voted against the adoption of the resolution offered on March 8, 1917 
by Mr. Martin of Virginia, were all based upon the assumption that 
the adoption of that resolution would result in effective cloture, and 
no other Senator indicated to them that such a change in rule X X11 
would not accomplish that purpose. 

While it is true that this limitation on debate was adopted during 
a period of national emergency, when war on Germany was soon to 
be declared, it was not hastily devised but came about as the result 
of consideration given to the subject during the previous session of 
Congress by the Senate Committee on Rules, from which Senator: 
Smith of Georgia favorably reported the following resolution on May 
16, 1916: 

Resolved, That the standing rules of the Senate be, and they hereby are, amend: 
as follows: 

At the close of rule XXII add “Provided, however, That if sixteen Senators 
present to the Senate at any time a signed motion to bring to a close the debat: 
upon any pending measure, the Presiding Officer shall at once state the motior 
to the Senate and at the close of the morning hour on the following calendar day 
lay the motion before the Senate and direct that the Secretary call the roll, and, 
upon the ascertainment that a quorum is present, the Chair shall, without debate, 
submit to the Senate by a yea-and-nay vote the question: 

“Ts it the sense of the Senate that the debate shall be brought to a close? 

“And if that question shall be decided in the affirmative by a two-thirds vote 
of those voting, then said measure shall be in order to the exclusion of all other 
busine ‘SS exce pt a motion to recess or adjourn. 

‘Thereafter no Senator shall be entitled to speak more than one hour on the 
bill. the amendments thereto, and motions affecting the same, and it shall be t the 
duty of the Chair to keep the time of each Senator who speaks. No dilatory 
motions shall be in order, and all points of order and appeals from the decisio 
of the Chair shall be decided without debate.” 
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Shortly after the Senate met in special session on Mareh 5, 1917, 
the question of amending the rules of the Senate so that debate 
closed was considered at conferences of the majority and 
minority and a joint committee of tive Senators from each conferen 
was selected to prepare the necessary resolution which was presented 
o the Senate on March 8, by Senator Martin of Virginia. the majori 
ider, who obtained unanimous consent for its ummediate consider 
on A comparison of the Martin resolution (S. Res. 5) with Sena 
Resolution 149 as reported by Senator Smith of Georgia on May 
116, clearly shows that only clarifying changes were made in the 


text of the earlier resolution without in any way modifying its intent 
nd purpose. 
The roli call shows that 76 Senators voted for the adoption of 


he Martin resolution and announcements were made that 


Senators who were absent would have voted for its adoption if prese 
There is nothing of record to indicate that any one of those 88 Senators 

id any other idea than that from then on a two-thirds majority of 
he Senators present could bring debate to a close. There is no evi- 

ence to show that any one of them was aware that the rule would 

rove to be ineffective and that he supported it with any mental 
reservation or any purpose of evasion. 

That the Senate was at that time seeking to find a safe and sensible 
middle ground between majority cloture and debate without limit 
may be properly inferred by reference to a speech delivered in the 
Senate by Thomas J. Walsh, a Senator from Montana, on March 7, 
1917 (the day before rule XXII was amended), from which the follow- 
ing is quoted: 


Mr. Wausu. Mr. President, I cannot doubt that the framers of the Constitu- 
on had in mind the fact that they were framing a system under which party 
yvernment would be operative, and in that view they must have recognized 
st party Members would confer and endeavor to agree upon a concerted line 
action I cannot doubt that. Their model was the English constitution; 
xperience had taught them that there were two parties in the Parliament, and 
hat the two parties were composed of members who conferred together and 
isually agreed upon a certain line of action which they desired to pursue 
Mr. HarpinG (Warren G. Harding, a Senator from Ohio). Mr. President, I an 
perfect accord with the Senator from Montana in his statement that we are a 
Government through political parties. I think that it ever must be so, and | 
» it will be so. I want to ask the Senator, however, if he is contending for a 
‘ule of the majority which will allow a majority in caucus to direct the majority 
the Senate to come in here with a previous-question proposition which will deny 
the minority of the Senate the right of debate? 

Mr. Wausu. The Senator from Montana would not think for a moment of 
1dvocating any course the tendency of which would be to shut off legitimate de- 
bate; but I am sure the Senator from Ohio will have recognized in very recent 
vents and in the proceedings of recent Congresses the necessity for shutting off 
something that is a mere pretense of debate 

Mr. Harpina. Mr. President, if | may reply to that, | am again in accord with 
the Senator from Montana; and I have the abiding faith that a conservative cloture 
rule can be made arule of this body along the lines of regular procedure for the 
imendment of the rules, without adopting a chaotie condition here wherein a 
najority of the Senate can fix the rules 

Mr. Watsu. Mr. President, I do not agree with the Senator from Ohio that any 
haotic condition would ensue, but I join with him in the hope that a reasonable 

ture rule may be adopted; and it is in view of the likelihood of the submissior 

such that 1 am now addressing the Senate upon the question as to whether, 
en it is before us, it will be possible under the rules as they exist—assuming 
it they continue—for a Senator to stand here and simply pretend to de 
ite, and hold up the proceedings of the Senate until he drops in his tracks from 


vsical exhaustion. I want to address myself to that question for a few 
* + ~ 


r) 


ites 
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Suppose a rule of court expressly authorized counsel to be heard ad libitum 
what reverence would be paid to it in the faceof an abuse of the right by counse 
who undertook to talk against time? Would not-any court make itself contemp 
tible by recognizing any foree in such a rule? 

To make the parallel more perfect, let it be assumed that the rule forbade any 
decision so long as any member of the bench desired to talk. Would not the cour 
be declining to discharge the functions reposed in it by the Constitution by refus 
ing to decide, after a reasonable time for investigation had elapsed and a reason 
able opportunity had been given to every justice to make known his views and t 
convert his brethren to his wav of thinking? 

To delay justice is to deny justice. The judge who heeded such a rule, afte 
becoming satisfied that the due proceeding of the court was being arrested t 
await adjournment or a change in its composition, or some other fortuitous cir 
cumstance that might avert the impending judgment, would be guilty of a viola 
tion of his oath to administer justice without delay. 

I assert unhesitatingly that the Senate has no power to make a rule which wil 
prevent it from bringing debate to a close or setting a time fora vote. That ther 
are limitations upon the exercise of the right to bring on a vote may be conceded 
but to maintain that a rule has any virtue under which one man may, by h 
physical prowess alone, defeat a vote is to invite calamity unspeakable and expos 
the Senate to the well-deserved contempt of mankind. 

In arriving at what would be ‘‘a conservative cloture rule” the then 
Senators were aware that, 2 years before, on January 13, 1915, the 
Senate had determined that a two-thirds vote was necessary to suspend 
a rule and it no doubt appeared reasonable to them that, in amending 
a rule, a like majority should be required to bring debate to a close 
Senators at that time were also aware of the several constitutional! 
provisions as cited by the late Senator Overton of Louisiana in his 
statement before the Committee on Rules and Administration on 
February 11, 1947: 

A two-thirds vote is not an uncommon procedure in the Congress of the Unit 
States. The Constitution, as well as amendments thereto, impose the rule of a 
two-thirds majority in quite a number of instances. I shall refer to thos 
instances briefly: 

No person shall be convicted on impeachment without the concurrence of 
two-thirds of the Senators present (art. I, sec. 3). 

Each House, with the concurrence of two-thirds, may expel a Member (art. 
sec. 5 


\ bill returned by the President with his objections may be repassed by eac} 
House by a vote of two-thirds (art. I, see. 7 
The President shall have power, by and with the advice and consent of t} 


Senate, to make treaties, provided two-thirds of the Senators present con 


(art. I1, sec. 2). 

Congress shall call a convention for proposing amendments to the Constitutio! 
on the application of two-thirds of the legislatures of the several States (art. \ 

Congress shall propose amendments to the Constitution whenever two-thirds of 
both Houses shall deem it necessary (art. V). 

When the choice of a President shall devolve upon the House of Representatives 
a quorum shall consist of a Member or Members from two-thirds of the vario 
States of the Union (amendment 12). 

\ quorum of the Senate, when choosing a Vice President, shall consist of tw« 
thirds of the whole number of Senators (amendment 12). 

The Constitution, therefore, does not give recognition, in all cases, to the right 
of the majority to control. 


In recommending that a two-thirds vote be required to bru 
debate to a close, your committee has adopted the same line o! 
reasoning which prevailed when rule XXII was amended in 1917 
A two-to-one vote is a double preponderance of opinion which gives 
adequate protection against hasty or ill-advised legislation and 
minimizes the influence of special interests or pressure groups. 

Senate Resolution 15 has for its sole objective a restoration of Senat: 
rule XXII so that it will accomplish the intent and purpose of the 
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Senators who voted for its adoption in 1917. At that 
consideration was not only given to guarding the rights of a minority 
in the Senate, but it was fully intended to provide a means whereby 
a two-thirds majority or more of the Senators could effectuate their 
will in conformity with their responsibility to the people who elected 
them. 


time serious 


The text of the resolution as reported is as follows: 


Resolved, That subsection 2 of rule XXII of the Stan 
ating to cloture, be, and the same is herebv, amen 
p any time, notwithstanding the 


Provislonus 
» of the Senate, a motion 


ened by sixteen 
e debate upon any measure, motion, or other matter per 


the unfinished business, is presented to the Senate, the Presiding 
once state the motion to the Senate, and one hour after the Ser 
e following calendar day but one, he shall lay the motion before the 
lirect that the Secretary call the roll, and, upon the ascertainment that a 
present, the Presiding Officer shall, without debate, submit to the Senat 
i-and-nay vote the question: 
Is it the sense of the Senate that the debate shall be brought to a close?’ 
“And if that question shall be decided in the affirmative by a two 
se voting, then said measure, motion, or other matter 
Senate, or the unfinished business, shall be the unfinished business to the 
if all other business until disposed of 
‘Thereafter no Senator shall 


1 e 


be entitled to speak in all more than one hour on 
he measure, motion, or other matter pending before the Senate, or the unfinished 
business, the amendments thereto 


and motions affecting the same, and it shall 


be the duty of the Presiding Officer to keep the time of each Senator who speaks. 


Except by unanimous consent, no amendment shall be in order after the vote to 
bring the debate to a close, unless the same has been presented and read prior to 
that time. No dilatory motion, or dilatory amendment, or amendment not 
ermane shall be in order Points of order, 


neluding questions of relevancy, and 
appeals from the decision of the Presiding Officer, shall be decided without 
lebate.”’ 
del : 
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The United States Senate established a system of free and unlimited 

debate in 1806, when its Members agreed to discard the last of earlier 
rules which had been somewhat similar to the procedure of the House 
of Representatives. 
These full and free debate privileges, differing from any other legis- 
lative body in the world have been changed only under the stress of 
the vravest of national emergencies—war. During the War Between 
the States a temporary rule was adopted restricting debate on wat 
measures considered during secret session of the Senate. 

In 1917, a filibuster (a term used here to mean extended debate and 
discussion designed to prevent action upon a measure) delayed th¢ 
arming of merchant ships in the period just prior to American entry 
into World War I. A determined Senate, intent upon preventing 
any similar action during the period of national emergency, adopted 
an amendment to rule XXII, which allowed two-thirds of the Members 
to vote to cut off debate upon a measure under discussion. This is 
the so-called cloture rule which Senate Resolution 15 seeks to amend 

Under the cloture procedure, a signed motion of 16 Senators to set a 
limit on debate must be brought to a vote without debate 2 days afte: 
being filed. If the motion is adopted by a two-thirds vote, cloture is 
invoked, limiting further debate on the measure to 1 hour fof each 
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Three of the sponsors of Senate Resolution 13, a measure identical 
vith Senate Resolution 15, stated in their testimony before the com- 
mittee that they regarded it primarily ‘as a step” along the path to 
majority cloture. Senator Knowland, the fourth sponsor of the 
resolution, associated himself with the testimony of Senators Salton- 
tall, Kergu on, and Ives, the three sponsors who made clear their 
elief in majority cloture 

With these factors in mind, opposition to Senate Resolution 15 

‘comes an obvious necessity, not only from the standpoint that pas- 

he resolution would imp nee too greatly upon the historie 
of debate of the Sen » but because it would also let the 
majority 
that the esta 
sitory period in the 
d States Senate th: 


3 iles today. 


. . 
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‘nee of a majority cloture rule wou 
reat temptation to the party which happened to be in power. With- 
ut contending that such a course would be deliberately adopted 

virtually certain that the rule would soon become a weapon in 
hands of the partisan majority, used to shut off debate whenever 
party program appeared to be bore 
opposition 
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An example of a type of partisanship that obscures calm thinking 
about this most serious change in our legislative procedure can b 
found in the recent efforts of Members of the minority party in the 
Senate to force hasty and pell-mell action upon the rules change. This 
effort could not have been planned without the knowledge that 
would disrupt all activity of the Senate, and perhaps permanentl; 
block action on a general legislative program recently endorsed by thi 
electorate of the country. Such a fundamental change in the very 
nature of our Government deserves consideration in an atmosphe1 
much clearer of partisanship. 


WASHINGTON’S WARNING 


It was partisanship of this nature that was warned against b: 
George Washington in his Farewell Address: 

I have already intimated to you the danger of parties in the State with particul 
reference to the founding of them on geographical discrimination. Let me mn 
take a more comprehensive view and warn you in the most solemn manner agai! 
the baneful effects of the spirit of party generally. 

This spirit, unfortunately, is inseparable from our nature, having its root in t! 
strongest passions of the human mind. It exists under different shapes in 
governments, more or less stifled, controlled, or repressed, but in those of t] 
popular forum it is seen in its greatest rankness and is truly their worst enemy 
Without looking forward to any extremity of this kind, which nevertheless ought 
not be entirely out of sight, the common and continual mischiefs of the spir 
of party are sufficient to make it the interest and duty of a wise people to discourag 
an restrain it. 

With this very pointed reminder of the dangers of partisanship and 
party rovernment, it is worth reflecting upon the reasons which havi 
enabled this country to avoid the pitfalls described. There is general 
agreement that the stability of our two-party system with neither 
party drawn along class or geographical lines, has been a major caus 
of the stability of our Government. There has been bitter partisan 
ship at times, and various periods when one party has overwhelming] 
dominated one or both branches of the Congress, the most recent 
having been only 12 vears ago, when 76 of the 96 Members of 
Senate were Democrats. 

What, in periods such as these, has prevented the partisan purpo: 
of the majority party from completely crushing the opposition, runni 
rouchshod over efforts that might have been called attempts 
delay or obstruct the will of the majority? The answer can be foun 
in the rules of the Senate, with their provisions for free and iceieait 
debate, for the opportunity of full presentation to the people of 
country of evcry point of view on legislative issues. Free debate 
the Senate has become the bulwark of the two-party system dur 
those periods when overwhelming sentiment in the country appear 
to be threatening the institution. Debate in the Senete has made c 
division over issues at times when it micht appear that the minoi 
point of view would be without a champion, 


CHALLENGE 


In the testimony favoring limitation on debate in the Senate 
sented to the committee, a great deal of theoretical handicaps and 
wea' nesses of the present rules were presented, but the proponent 
of change failed to present one single example of any real injury to 
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American peonle caused by the delay on legislation due to extended 
debate. ‘The opponer nts to change in the rules extend a challenge to 
the proponents to show such injury at any time since the free debate 
rule was instituted in the Senate in 1806. This challenge was made 
early during the hearings on this subject. and was unanswered through- 
out that period. [t is now specifically renewed 

Very lengthy and detailed studies have been made in regard t 
so-called filibuster efforts dewn throuch the his tory of the Senate 
[hese studies show that on a number of occasions legislation has beer 
delaved by lengthy argument, but that in very few cases has a bill beer 
to all purposes defeated without a vote after having been debated « 
the floor of the Senate. Legislation has been erroneously reported as 
having been defeated by filibuster when it has actually only been 
Javed, with passage usually coming in an amended form. There is 
neral agreement that these amended versions have been betterlaws 
each case. 

The printed hearings of the Rules Committee on the debate limita- 
on question provide on page 25 and 26 a docume ntary —_ of | 
ction on bills which were the subject of extended debate or filibust 
Of the important measures which can be described 
ated by filibusters, the list dwindles down to five: 

The foree bill of 1890. 


} 


? 


as definite de 


. The armed-ship bill of 1917. 
3. Antilynch bills. 
4. Anti-poll-tax bills. 


or 


The Fair Employment Practices Commission bill of 1946 
There j is now general agreement among all schools of thought, no 
matter what the views about Federal supervision of election processes 
that the fa :mous force bill of 1890, with its prov ision for I° ede ri al contro! 
of elections in the South with the use of Federal troops, Was unwis« 
slation. We now realize that it developed from the partisan 
ling that remained following the War Between the States, and that 
eve ntual defeat through the process of a filibuster has served th 

t interest of our Nation. 











ARMED 





SHIP CONTROVERSY 
The armed ship bill of 1917 was important to the defense program 
President Woodrow Wilson in the pies immediately preceding 
rld War LL. Opponents were able to block its passage during the 
e-duck session of the outgoing Congress, but immediately afte: 
the President found authority to take this action without a new 
and our merchant ships were armed without any action being 
essary by the special session of the War Congress that shortly 
ned. There is little doubt but that the bill would have been 
sed had the President desired it. 
lhe three remaining bills that a en blocked by extended debate 
part of the so-called civil-rights legislative program. There is 
ple reason to believe that their failure of passage is the motivating 
' behind the present very extreme effort to chanze the time 
ed rules of the Senate. Will the Senate be wise in taking such 
on to satisfy the temporary demands of a highly 


emotional pres- 
group? In the lone lecislative evele we know that this CTOUD 
be succeeded in time by another group. Should the preced 
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be established for the amendment of Senate procedure whenever that 
procedure is considered a stumbling block in the face of demands of 
any powerful pressure bloc? 

Each one of the so-called civil-rights bills that has reached the floo 
of the Senate has been of gravely doubtful constitutionality. Ever 
some of the present most ardent sponsors of an antilynching lay 
agree that the early Dyer Act and the later versions of this bill co 
tained unconstitutional provisions. The extent to which the co: 
stitutionality of an anti-poll-tax bill is doubted can be best demo: 

ted by the fact that 10 Democratic Senators have submitted 
constitutional amendment dealing with that subject, believing th 
to be the manner in which Congress should take action on a suffra 
estion. The FEPC proposal of 1946 contained provisions whi 
| requit 
rents of a fair and impartial trial 

It would be superfluous to add that this type of legislation is co: 
ceded to be aimed at one section of the country, a type of acti 
contradictory to the long-established American governmental prin 

s first enunciated by President Washington. Have the American 
people suffered any injury through the defeat of these measures by 


1 7 } » 
use ol prolonged debate? 


| 
have been universally decried as violating the constitutiona 
I 


BENEFITS OF DEBATE 
d 

Our recent legislative history offers! very impressive testimony 
show direct benefits that have been achieved through the system 
extended and prolonged debate in the Senate. Two measures whic! 
were highly popular in the excited tempo of the times were defeate: 
in the Senate because both the Members of the body and the citizens 
of the country as a whole had an opportunity to take a second and 
more detached thought on the matter. 

In 1937, after the Supreme Court had ruled as unconstitutiona 
several popular measures that were considered vital to the econon 
recovery program, a plan was submitted to enlarge the Court and 
make other changes in its personne! the so-called court-pack 
plan. It is generally conceded that this plan would have passed 
Senate by a fair majority if it had come to an early vote.  Inste: 
opposition leaders adopted the strategy of delay. After a few mon 
a majority of the Senate came to the conclusion that most of th 
hold today—that such action would have changed the fundamen 
nature of our Government, to the disadvantage of all of us. 

A more recent case was that of the railroad strike of 1946, when 
was recommended that striking employees be conscripted into tl 
military service. Legislation to this effect passed the House 
Representatives within a few minutes after the recommendation | 
been made. In the Senate, however, traditional procedure prevent 
hasty action or the invoking of any type of cloture, and the conser 


} 


tion plan was soon discarded as unwise. 


There have been recent cases where prolonged debate has been 
major factor in the passage of bills that were at a doubtful stage w! 
first brought to the floor of the Senate. Two cornerstones of 
recent foreign policy, the Lend Lease Act of 1941 and the loan 
Britain of 1946, both gained important support during the process 
of a lengthy debate. 
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Every evidence railable indicates that the 
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Lers The President, the Senate, and the 

lowing the action against the armed-ship resolu 

\\ lson asked ior a cloture rule because there exist : 

extraordinary peril.” <A bipartisan group of Senators wrote and 


dopted the resolution with this thought in mind, and there were 


y three votes in opposition. Many of the Senators voting in 


vor of the resolution including several who had filibustered against 


armed-ship measure, had participated in filibusters prev 
were to participate in them later. They considered themselves 


vith a national emergency involving the physical security 


iously 


as evidenced by the debate and newspaper accounts 
Lime, 


MAJORITY RULE 


This momentous change in the rules has been supported on the 
orv that it will implement majority rule in the Nation. This is a 
isible theory that has its attractions, until a check is made of the 
ual representation in the Senate. Senators represent States, and 
proportions of our populat ion. It is possible for varlous combina- 
ms ol 49 Senators to represent any where from 20 to SO percent ol 
population of the country Would it be rule by popular majority 
sav that 49 Senators representing only one-fifth of the citizens 
d have the power to run roughshod over the wishes of 47 repre 
four-fifths of the popt lation? 
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To carry the illustration even further, it would be possible under a 
two-thirds rule for 64 Senators, representing less than one-third of our 
population, to run a steam roller over the opposition of 32 Senators 
representing more than two-thirds of our population. 

The effort to preserve this vital representation to each State is o1 
of the primary causes of the tradition of free and unlimited debate i 
the Senate. The very geographic boundaries of our States sometim: 
cause conflicts with neighboring States that can be resolved only by 
action through the Congress. It is vital that the representatives of 
these States in the Senate have full and free opportunity to present 
their case. 

Our founding fathers recognized the vital issues that might develo 
with the representation of the States in the Senate, and it was because 
of this that they made this representation the only provision in the 
Constitution that could not be amended or deleted. 

The number of Senators who have been recorded as changing their 
views on the subject of cloture after a period of service in the Senat 
is impressive. Many have been recorded against any type of clotur 
after having initially favored it, while others have changed from 
favoring majority cloture to a less restrictive pattern. 

It is well enough to talk about streamlining the rules of the Senat 
and avoiding an alleged waste of time, but when it comes to mat 
rially altering one of the fundamental principles which has controlled 
the operation of the body for many decades, and around which the 
Senate’s most cherished and valued tradition has been built, we can 
realize the gravity of the subject matter with which we deal. 

Unlimited debate on the floor of the United States Senate has 
become one of the major safeguards of American liberty. Those who 
seek to change this rule in the name of liberty may well pause to con- 
sider the dangerous precedent they are considering. A _ procedure 
which is today used to protect the rights of the States may be used 
tomorrow to protect the right of the individuals of a minority rac: 
or religion. The gag rule which some labor and minority groups now 
seek could be used in the future to deprive them of fundamental rights 
for which they have fought so hard. 


BULWARKS OF LIBERTY 


The major bulwarks of our liberty are the Constitution, our co: 
mon law, and the free debate of the Senate. All safeguards of liberty 
are designed to prevent undue and unjust actions against a minority, 
and Senate debate is certainly so designed. 

Debate is man’s greatest political invention. It is the mother 
parliamentary law. Because the United States Senate is the o1 
parliamentary body in the world that has retained unlimited deba 
the prestige of the Senate has grown to overshadow all similar box 
throughout the world. It is important that this symbol of free 
change of ideas should not be disturbed. 

There are naturally abuses of free speech in the Senate, just as th: 
are abuses of free speech on the part of private citizens. We sho 
retain this freedom by something other than rigid rules that can 
bent to the will of partisanship. 

We know all too well the waves of emotionalism that actually 
sweep across an entire nation at times, threatening to impaul 
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lestroy man’s heritage of political, economic, and even religious free- 
jom that is the product of centuries of effort. 

We can find all too recent evidenees in American history of political 
prejudice run rampant. Only 100 years ago prejudice against one 
particular religious group became so strong that the Know-Nothings, 
the political party built around this prejudice, attained for a bricf 
period the status of the second major party in the Nation. No more 
than a quarter centry ago a secret group, feeding primarily on religious 
prejudice, succeeded in grabbing political control of several States of 
our Nation—and these efforts were most successful »utside the South. 

But, as can be found in no other nation in the world, if any of our 
political, social, or religious groups find themselves under serious, 
sustained attack, they know that they have, as a last and effective 
nlace of refuge, the floor of the United States Senate. This condition 
did not just happen—it is the result of the tradition of freedom that 
finds expression on this same floor. 

lf the Senate has a majority cloture rule, or it begins to whittle 
away, bit by bit, the freedom of expression that has flowered there 
for so long, we will have taken a long step away from our heritage of 
freedom. 

Joun C. SrEennNIs. 
Russe.iu B. Lona. 
Lesrer C. Hunr. 
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Mr. Brooks, from the Committee on Rules and Administration, 
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*REPORT 
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INDIVIDUAL VIEWS OF MR. HAYDEN 


The Committee on Rule sand Administration, to whom was I’ ferre I 
the I sol Lion (Ss Res 25) amending Senate sta Vdinge rule a relate 


ing to clot ire, having had the same under consideration, r I 
resolution back to the Senate with an amendment in the nature of a 
substitute and recommend that the resolution, a amended, GO pas 
The amendment offered as a substitute has the effect of amending 
rule XXII in the following manner: 
Che r olution, as amended, permits tl presentation ol 
ture Motion ned by 16 Senators to bru to a close th 
upon any measure, Motion, or other matter pending befor 
i ite or th tin hed busines rnd hy elotul I ) ) 
) ») ented at anv time notwithstandt th 0 ) 
ru Ill or VI, or any other rule of th ‘ ( h [1] 
he Standu Rules of the Senate provides that a mot ) 
l or ¢ rrect thre Jour al | ill bye q ead & priy 1 qu - 
tion and proceeded with until disposed of, and rule VI provides 
that all questions and motions al n or mac upon the pi 
entation of credentials shall be proceed d with until disposed 
ol The r¢ solution, as ane nded, thus Inakes it possibl to pro- 


ceed to apply rule XXII notwithstanding the provisions of rules 
11] and \ l or any other rule of the Senat 


he resolution, as amended, makes no change in the present voting 
requirements of rule XXII, namely, that the question to bring deba 
to a ciose must by d cided n thre afhirmative bv a two-thirds vo 
thos voting 

Che resolution, as amended, nakes ho chang in the limitat mm O 

] 


debate after cloture is invoked 





INDIVIDUAL VIEWS OF MR. HAYDEN 


LIMITATION OF DEBATE IN THE SENATE 


STATEMENT 


From 1806 to 1917, a period of 111 years, there was no limitation 
of debate in the Senate. Thirty years ago Senate rule XXII, in its 
present form, was adopted. In order that the Senate may determin 
whether that rule should be changed it is proper to ascertain its origin 
and how it has actually operated. 

‘The Congressional Record of March 8, 1917, shows that a resolution 
(S. Res. 5) containing the rule was presented by Senator Martin of 
Virginia, the majority leader, who obtained unanimous consent for its 
immediate consideration. The primary reason for proposing a limita- 
tion of debate was a filibuster which resulted in the failure to pass the 
armed merchant ship bill before the adjournment of the Sixty-fourth 
Congress on March 4, 1917 

Senator Curtis of Kansas, the minority leader, stated: 

‘IT am heartily in favor of this resolution which proposes to 
amend the rules of the Senate so that debate may be closed 
* * * The change proposed by the resolution was agreed to 
by a joint committee of the majority and minority.” 

When Senator Hotiis of New Hampshire moved to amend the 
resolution by striking out the words ‘‘two-thirds” and inserting the 
word ‘‘majority,’”’ Senator Penrose of Pennsylvania said: 

“T simply wish to say that, in my opinion, the motion made by 
the Senator from New Hampshire is a breach of good faith.” 

Mr. Hous. “I should like to inquire from the distinguished 
Senator from Pennsylvania why it is a breach of good faith?”’ 

Mr. Penrose. “Because the minority were officially, or semi- 
officially informed, at least in the newspapers, that the Democratic: 
conference, and we knew that the Republican conference had 
with practical unanimity agreed on the resolution in its present 
form. I do not think unanimous consent could have been ob- 
tained for any other than the pending proposition. I know 
that I myself should have objected to any other.”’ 

Mr. Smirx of Georgia. “Mr. President, I regret that the 
Senator from New Hampshire [Mr. Hou.is] has submitted this 
amendment. I think that we are bound by our agreement. 
I think that there was practically a unanimous agreement in the 
Democratic conference to support this rule as it has been written 
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I thought the Senator from New Hampshire was present and 
participated in the agreement. I am sure that it is true that a 
committee of five Members from each conference conferred 
upon the subject, and agreed to recommend to their respective 
conferences the amendment to the rule which has been submitted. 
Under the circumstances, Mr. President, [ move to lay the 
amendment upon the table.” 

Mr. Houuis rose. 

Mr. Smirx of Georgia. “One moment. I withdraw the motion 
for the present. I think the Senator from New Hampshire, if 
he will reflect a little, even though he might not himself have been 
present and no binding agreement was made, will feel as I do, 
that we are bound by the understanding, that we have been 
proceeding upon that theory, and obtained the unanimous 
consent of the Senate for consideration today of the resolution 

Mr. Honus. ‘“‘Mr. President, 1 do not recognize that I am 
bound by any rule adopted by any body of men when I am not 
present and do not know about a matter, and of which I have 
not been informed. However, at the request of the Democratic 
leader, the distinguished Senator from Virginia [Mr. Martin] 
| withdraw the amendment.” 

The Martin resolution was the subject of discussion in the Senate 
from noon until nearly midnight when rule XXIL was adopted by a 
vote of “yeas” 76, to ‘nays’ 3. The three Senators who voted 
against the resolution were Gronna of North Dakota, La Foturrre 
of Wisconsin and SHERMAN of Illinois. While the roll call was in 
progress announcements were made that of the 16 Senators who were 
absent 12 would have voted for the Martin resolution, if present. 


During the debate Senator SHerMAN of Illinois stated: 
If this change is made it can or will be done by a majority 
vote of the Senate. <A quorum being present, 49 or more, 25 or 
more, will adopt it. It provides that on the app lication of 16 
Senators they may in effect by a two-third vote bring any pend C 
Ing measure within the time named in the rule, a very short one, ' 
to a roll call ° 
If it can be done by a two- sane vote, and such a rule changed 7 
DV a majority vote, to becnu with, and another rule can be 
adopted, either to day or an ie time hereafter, by which the 
change of the rule can be made by a mere majority on the appli 
cation of 16 Senators or fewer—by a mere majority, let it be 
remembered—and the two-thirds rule will be abolished. 
‘L suppose the two-thirds rule has been selected, because it is 
thought to be entirely safe when Renee desire a roll call 
that it should be had Concede it » be so, but the concession d 
of the power to amend the rule by a majority, so as to require a p 


two-thirds vote for the modification of this rule, establishes the 
precedent for the modification of the rule itself, so that a mere 
majority, instead of two-thirds, may relax this proposed rule 
or any other rule which it ms iv be desired to change.”’ 

Mr. Harpwick, of Georgia. “I am going to invite the Senator’s 
attention to this fact, however: While it is true that the rules 


| 
| 
: 
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might be changed by a majority, yet you never would be able 
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LIMITATION 


resolution: 


The Underwood resolution, as amended, was rejected on June 13, 
Le following vote: 


{ 
1918, by tl 


ON 


Provided further, 


DEMOCRATS—28 

As \ Rol ( 
Ba ea \ ma pau 
i ul \ ny shatre 
( I | sheppa 
Lite N iska Sl | 

( : Dakota ‘) | 
ty \I 5 
Lew l l smith 
Mar , Vin i swan 
Vi NI a Th ma 
N i ‘Thomp 
OW OK1a 4 { erw 
P I i) Vardan 
Ra l I ina Wifley, 


Democ! 12 
Chamber Oregon Baird, 
Gert RI Island Borah, 
qvul Lo i Brande 
Kend W ! g Curtis, 
King, Uta Dillingh: 
MekKellar, ‘1 ‘ Nev 
Phelan, ¢ i France 
R Mi Freli1 
- \ nh Car;r a { 
Ne) h, s Cal i ( ng 
| Al - { aro i hire 
Tramme Florida Gronna 
Hall, 
Hardi 
Johr 
Ke rs 
NOT 
DiMocr 12 
I Florida 
( ()} i ma 
Hardwick, Georgia 
Henderson, Nevada 
Ho £ New H: am ps pire 
Jar Kentucky 
J ( yew Mexico 
Overman, North Carolina 
Pit i Nevada 


The following 


Senators during the 


extracts 


by 


DEBATE 


YI 


IN 


THE 





SENATE 


That this rule limiting debate shall 
not apply except by unanimous consent to any bill, measure, or 
question which has been determined upon or agreed to by or in a 
party caucus or conference of Senators of the majority party. 


AS—34 


Arkansa 

Delawa 

Colorado 
rd, Texa 

TV nt { 
I a 
a 


VOTING 


C 


icut 


21 


alder, New 
Colt, 
Ferna 
Goff, 
Jones, 
LaFollet 
Pe nn! 
Wad 
Warr 


> 


Re! ICA 0b 
Cu iins, lowa 

Ky lowa 
Lenroot. Wiscor i 
Ni rv, Orege 

Ne ( \lint a 
¥ 7 

NOTI \ ra 1 
NS “Q 


‘nox, Pennsylvania 


Lod ige, Massachusetts 

McCumber, North Das 
kota 

McLean, Connecticut 

N T 

\( i] Ana 

Pa \ mont 

I le) W ast gton 


Smith, Mi higan 


Dakota 


utherland 


Sterling, South 
Ss fA 
Townsend, Michigan 
Watson, Indiana 
Weeks. Mas 


sachusetts 


REPUBLICANS—9 


York 
Rhode Island 

ld, Maine 

West Virginia 
Washington 

te, Wisconsin 
se, Pennsylvania 
worth, Ne York 
nn, Wyoming 


are taken from remarks in opposition made 
course of the debate on Senate Resolution 235: 
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LAWRENCE Y. SHERMAN, a Senator from Illinois, 1913-21: 


\\ 


‘“Nfajority rule is something that 1s always very popular; but 
there is nothing that gives rise to more delusions in the common 
understanding than talking about majority rule in the United 
State Senate. Majority rule is a paradox in the Senate. What 
appears to be a majority rule in this body is in reality a popular 
minority rule. A majority of Senators does not mean a majority 
in the popular sense; it does not even mean a majority ot vote 
much less a majority of population 

“When the 13 States a sembled, by dele rates, to torm the 
present Government under which we are operating, they had to 
ravily at least 9 of them had to do so the Constitution betor 
it became “ppl cable even to the 9. After the 9 had ratified 
Constitution others came in in due time, but even the 9 who 


fied the Constitution in the first instance were induced to adop 


t in their local debates in the States because it was al led 
this portion of it was referred to very frequently—that the small 
S tes had an equ i sulfrage wi h the laren otates 
he larger States, both in population na nn I 
( ces, and sometimes in territory, e ¢ rely overw 
by the small otates, This is an in dent to t ( LG nh 


which our form of government was created; but because it w 
an incident, and an indispensable one, it is no reason why 
furthe advantage should be riven to the small States DY Chan 
ing the rules of the Senate.” 


ILLIAM ALDEN SMITH, a Senator from Michigan, 1907-19: 

“The proposed new rule is intended to curtail the individ 
right and power of Senators. How can a Senator 
State appropriately in a erisis 1f a few Senators mav « 
caucus and then absent themselves, leaving the State to 
norn ot the power to b eTrective 

| have never seen the pre ent rule al ed I I 

Dp nta iit it nato 1) TOO ‘ col ) 
in most instances as a result of our liberal latit 

“Ntuch good and no harm has come from unlin 1 
here; and, to curtail it and deprive ourselves of 
p ivil re, 1b Seems to me, is not called 1Or DY way la 
eXisting 

“The instances where this rule of unlimited debate ha 
abused and has worked to the disadvantage of the Gove 1 
very rare indeed and the cases wh ‘re it has been of tremendous 
advantage to the Government and to thi peo] of the United 


otates can be counted by hundreds ana hun eds 

Mir. VarpAMAN of Mississippi. “‘In the instances used by the 
ecnator, unlimited debate was imply a means of killing time, and 
defeating the rule of the majority, which is contrary to the very 
eeatus of our Government.” 

Mir. Smiru of Michigan. ‘‘No unlimited debate, as I define 
was such a protracted and prolonged discussion as to bring 
acutely to the minds of Senators the necessity of compo 
particular situation 

‘The longer I stay here the less I speak Some of the best n 


who ever served in this body have grown to dislike verbal co 
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‘“Mfen get over the fascination of their own speech; but if the 
occasion should require, or if some injustice was sought to be done, 
unlimited debate would be a very desirable and potential weapon 
o reside in the senatorship. 

“It is not that a Senator wishes to be heard at great length; it 
s the power to defend his State, which you are attempting to 


' 
Urrakl 


‘Take away the right of unlimited debate and you take away 
ne one great distinguishing characteristic of senatorial pro- 
ceaure 


Jacos H. GALLINGER, a Senator from New Hampshire, 1891-1918: 


‘A great deal of agitation had been heard at varying times con- 


cerning the necessity for having some rule that would limit debate. 
There were those of us who did not think any rule at all was 
necessary. There were others who thought a somewhat drastic 
rule necessary. | speak now advisedly, as a member of the 


Committee on Rules, when I say that that rule was adopted as a 
compromise rule, and assurances were given that if it should be 
agreed to—as it was, without any controversy —it would end this 
matter of so-called cloture legislation. It has answered its 
purpose 


“During my somewhat protracted membership of this body a 


few filibusters have been ¢ horas d in, I was the victim of one of 
those filibusters, Mr. President. A bill in which I was deeply 
interested, which had been debated for weeks in this body, as | 


remember it, was at the end of a session defeated by a filibuster. 


‘At that time I felt very keenly on the subject but, when I 
came to look it all over, I was led to the conclusion that the 
vils that grew out of our present system were insignificant com- 
pared to the benefits that grew out of it. 

‘T think I have myself participated in two filibusters during the 
time | have been a Member of this body, and | have never had 


occasion to regret it. I believed that they were justified. | 


‘eal rood came to the COUnLrY because of those 


rotracted GISCUSSILONS 


Henry Capsor Lopcer, a Senator from Massachusetts, 1893-1924: 


This is a reneral rule to limit all d bate, indiscriminately, on 
every mei ie, Wh ther trifling or ol the CTAUVest IMmiportance, 
( r the Constitution, the welfare of the entire coun Vv, OF 
hy ( of a section of the country, or what may be the 
\ rests of a single Stat Mer. Presid nt, | beheve that a 
of that kind is thoroughly unsound in principle, and I think 
» I iinh J thre seenat i el ld nd the lati 
deb hich we now have 
"The case tor tre ad La i! the senate his s hever been bi LLer 
d than ina paragraph lam about to read from a well-known 
DOO It e Said 
} to | ntly I every 
i i ] 1hi ( 
¢ eves 4 1 mand w ( 
| ( i ever ’ of a i if f 
i I f vd { a l 1 (, 
é ( hye ( , } } ; 
( et j i eve rm of 
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sarees Nth 
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discussion the country must remain in embarrassing, crippling ignorance 
of the very affairs which it is most important that it should understand and 
direct. 
Che informing function of Congress should be preferred even te t 

legislative function Che argument not only that discussed and intert 

: gated administration is the only pure ana ¢ ent ad histratio! I 1 

| { ut, tl Lhe -_ ern ( tha ) 

: ( re } We OMmevINE IStLV ¢ len l ) 

i over frivo or selfish part it 

i ( [ r too much tft Lh f ict ( 

i ) Ve 1 ta ‘ 

; ( ( i 1 yu ( n i 1 } 


1 


; 
“That M1 President, 1 taken from Conert ional Governme 
; 


pages 3038 and 304, written by the present President of 
i United States [Woodrow Wilson], and I think it would not 
| easy to find aw more powerful CXPOsition ot that necessity ! 


debate which, I think, is infringed on by this proposed rule 


Warren G. Harpina, a Senator from Ohio, 1915-20 


‘L have been hearing about the reformation of the Senate 
since I first entered politics; and it was rather an ironical thing 
; the other aay that one of the most emphati speeches made in 
| favor of the adoption of this rule was uttered by the very lat t 
| arrival in this body 
| ‘T have been observing the Senate at close range now for 3 
vears. I came with the notion that the Senate ‘fiddled’ away 
ereat deal of valuable time in debate, and I am still of t! 
opinion but the debate that need| ssly consum the time of thi 
i oecnate is not reac hed by the propose d rul 
‘I want to feel that the Senate still controls its own dest 
Moreover, the new cloture rule is amplk l am opposed to tl 
»-called reform on of the Senate in thi e ol a war mea 
But i} retormation ol he Senate ha ) be ba | 
came here myself under the impression that there o O 
lotur 1 | limitations on debati ana hie O! r J I 
DOCY t| mo! convinced do | becom he i! LO] 
( i ! hy | l ad Slat “ ate is one ol] thre | Lal 
h ( f our American mstitutions 
Mir. Presider before I take my at I wish to say 
1 of a ch is ot the mea re Ol I 
While the Sen may not listen, be ( { e ite do ( 


- 
a 
a 
a“ 
= 


y not be apparently concerned and thouch the ealleries of th 
; V may not filled to add their 1 | attentio I charg 
| vO ww, Mr. President, that the people of the United States o 
America will be | l Thi the one central point, the on 
Oo rum, tl Ole plac in Ame) v re there is freedom o 
Geo Which Is ¢ ( tial LO al ( htened a { ( Haanp 
Dp ntiment, the uide of the Ameri l Republic 
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that which we have taken unto ourselves and loved during all of 
the years that this Nation has been a nation—has been trans- 
muted under the exigency and the emergency of war, and rightly 
so, into an autocracy as powerful as any autocracy upon the face 
of the earth. 

“But, Mr. President, there is another day coming as well, and 
in transmuting our Government temporarily in the fashion that 
we have done, there is no reason why any man of wisdom, of 
foresight, with an atom of statesmanship, should not prepare 
against that day when it will be his duty and his obligation as 
great as is the obligation today to win this war, to bring back 
this Republic into its own, and make this Government as it has 
been in all the years of the past. 

“It is that day when we must finally face the ultimate issue 
and restore this Government to its pristine purity and its pristine 
glory and to its original character—it is this day I guard against 
now by permitting not the entering wedge in this body and with 
its Members, so that they could not do fully, freely, wholly, 
absolutely, and successfully their duty when the day shall come. 

“The last place in all this world where freedom obtains, the 
place where freedom of speech may be abused, abused, abused, 
and abused again, but the last free forum in that day will then 
have been destroyed, and we here this day will have commenced 
and made easy that destruction.” 


Cuarves E. Townsenp, a Senator from Michigan, 1911-23: 

“Tt will be a sad day for our Republic when the Senate ceases 
to be a free and open forum. 

“Not cloture but intelligent deliberation is the present need. 
This is an insidious attempt, as it seems to me, to limit debate 
and confine it according to the wishes of people not connected 
directly with the Senate. 

“Nir. President, since I have been a Member of the Senate I 
have never seen, except during the last days of a Congress, any 
bill defeated, by a filibuster, or otherwise, which a majority of 
the Senate earnestly desired to pass. It has never been done, 
and it cannot be done. The will of the majority properly deter- 
mined can always be exercised, not on the minute, not a given 
hour possibly, but at some time during the session, and it always 
will be so. 

“Public sentiment! Senators seem to be fearful of public 
sentiment. The only sentiment that I have to face is that of 
my constituents. I object, Mr. President, to having any Senator 
or number of Senators place any restriction upon me in the 
exercise of my duties as a representative from my State. 

“When I was a Member of the other House, to me one of the 
attractive features of service in the Senate was that there was an 
opportunity for debate and full consideration. I did not expect 
to abuse that privilege, and I never have done so. 

“Nlost new Senators are instinctively for re-forming the 
rules 

“We have been in the habit of condemning long speeches 
sometimes, and I confess that at times I have criticized them, 
too; but I have recalled that subsequent events have shown that 
many Senators were right in appealing to the Senate to consider 


i 
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the question under discussion, and it was their duty to make 
those appeals to the Senate if by doing so they had any hope of 
| changing the sentiments of the Senators.” 
James E. Watson, a Senator from Indiana, 1916-33: 
“Tf this had been the rule of the United States Senate aft 
the adoption of the Constitution and the formation of the Union 
many of the great orations that challenged the attention of 


been but partially delivered 


| mankind and fashioned the poliey of the Republic would | 
‘If this had been the rule of the United States Senate for th 
first 50 vears of its existence John C. Calhoun would { 
been able to thunder forth the doctrines in whi hy h 
Hayne could not have announced on the floor th ieas 
he so eloquently espoused; Henry Clay would have been u 
! to deliver in full anv one of the score of speeches that 
plished so much for his country; and Daniel Wel 
| orator of American history, could not have blazed the pat! 
| of the future in that historie utterance in which hi 


ie essential policies of the Republic if its institutions 
ndure, for on the floor of the United States Senate and 
open forum of debate he in a sense shaped the destiny of 
Republic and molded the future of the Nation. 

Mr. GALLINGER. “Speaking for 8 hours.” 

Mr. Warson. ‘“‘And 8 hours, the Senator from New Hampshire 
livering that masterful oration. 
“Tf this had been the rule of the Senate even in our day, the 


great debates that have occurred upon the financial and econon 


. . , ! 
iniorms me, he spent in ae 


problems which have engaged the thought and attention of th 
Republic could not have taken place to the full 


“Why, Senators, we are not children; we are men. We 
not engaged in some sport in which a man is limited to a cei 
number of strikes; we are Senators, chosen because of suppos 
ability, fitness, and character to measure up to the great demar 
of statesmanship, to grapple with the eternal verities that ie 


all progress and all enduring government, and why should it be 


thought that we must place a limitation upon ourselves else 


shall trample upon the rights of the people by too great speech 


LE J. GRONNA, a Senator from North Dakota, 1911-21 


“In my judgment this rule is an insidious effort to throttle free 
speech in the Senate. It is an effort to shackle the membersaip 
of this body; it is the forerunner of boss rule; it is the keystone to 
the foundation of a political machine. It matters not what time 
is allotted to any Member, the rule in itself is autocratic; it is 
adespotic ; it is contrary to democratic principles of a free crovern- 


a ern nt ak Ae Re SRE TASES ONS AERA te lence eo NN 


| ment 

Rerep Smoot, a Senator from Utah, 1903-33: 

| “The passage of this resolution means that running debate will 

be closed in the future, and | sav now th it there has bi rh rv 

| information given to Senators, actual information. informatio1 
that affected the votes of Senators, more real information cained 

In a running debate where questions are freely asked. than ther 

| is in all the set speeches that were evel made in this body.” 
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James D. Puean, a Senator from California, 1915-21: 

‘It is the history of this body that there are empty benches 
occasionally when a Senator exceeds what, in the judgment of 
the absentees, mav be a reasonable time limit. I believe it was 
held in the House of Commons that, whereas a man had a right to 
speak, he had no right to be heard. 

“The Senate rules serve by arresting hasty action. Members 
of the House have appealed to me to save the power of the Senate 
on which the Members of the House themselves so often rely. 
On it the country relies to have time to deliberate and if necessary 
protest : 

“Men are carried away by passion, heat, and rancor, and they 
enact laws thoughtlessly; again they enact laws ignorantly. 
Debate restrains passion; debate restrains heat; debate restrains 
rancor, and at the same time debate commands deliberation 
Therefore I oppose the arbitrary rule and stand for the power and 
dignity of the Senate which has served the country so well in this 
war.” 

Frank B. BranpeGer, a Senator from Connecticut, 1905-24: 

“Mr. President. I look at this right of debate not as a right, 
much less a privilege, which we are conferring upon ourselves as 
a matter of favor. I look upon it as a right which attaches to tle 
sovereign States of this Union, each of which is re presented he 
by two Senators, and whose sole method of putting its case ae 
the people of the United States and before this body is through the 
nin of its two Senators. 

‘So I say that this is the forum of the States. This is a feder- 
ated Government, in which the States reserved the right of equal 
suffrage in the Senate of the United States, and made that the 
only provision of the Constitution which never should be subject 
to amendment.’ 


FILIBUSTERS NOT PREVENTED 


That rule XXII as adopted in 1917, would not prevent filibustering 
in the Senate was clearly demonstrated for the first time 5 years later. 
On Monday, November 27, 1922, Senator Shortridge of California 
moved that the Senate proceed to the consideration of H. R. 13, the 
Dyer antilynching bill. Senator Harrison of Mississippi immediately 
inquired as to whether the motion was debatable and the Vice Presi- 
dent stated that it was. No progress was made on the bill that day, 
most of the time until adjournment being occupied in a discussion of 
“Clemenceau and French Policy” and the “Merger of Meat Packers.” 

On the following day Senator Harrison moved to amend the Journal 


by inserting the names of the Senators who answer ed “present” on 
the first quorum call where they appeared in the Congressiouat Record 
but not in the Journal. After some discussion the motion was 


adopted and the Senator from Mississipp! made a like motion as to 
the second quorum call which was also adopted after a motion to 
adjourn had bee ee He then moved that the place of resi- 
dence of the signers of a petition be included in i Journal. When 
that motion was defeated on a roll call, Senator Underwood of Ala- 


bama said: 
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“We are not disguising what is being done on this side of the 
Chamber. It must be apparent, not only to the Senate but t 
the country, that an effort is being made to prevent the considera 
tion of a certain bill, and I want to be perfectly candid about it 


It is known throughout the country generally as a ‘Forc 
bill, * * 

‘T do not say that captiously. I think a!l men here know tha 
under the rules of the Senate when 15 or 20 or 25 men sav that 
you cannot pass a certain bill, it cannot be passed. * * 


[ want to say right now to the Senate that if the m: JOrity 

party insist on this procedure they are not going to pass tii vill 

and they are not going to do any other business 

‘You know vou cannot pass it. Then let us go alone 
attend to the business of the country.” 

On Wednesday the debate was resumed and Senator Underwood 

again stated 


‘There is but one way for the Senate now to get down to wo! 


and transact the business of the Government before t! j 


\ 


March, and that is to geta final disposition of this force bi 
anvthine else is done. Pass it if you can; abandon Lt if we fo 


* * 





you LO do SO. 
“So long as the Senate has the rules that it has now, you know 
just as well as I know that I am standing here that you cannot 
pass it; and, more than that, the country does not want vou to 
pass it Re 
The remainder of the day was consumed in the discussion of 
other motions by Senator Harrison to amend the Journal with inte 
vening motions to adjourn and roll calls to obtain a quorum. Th 
Senate finally adjourned over Thanksgiving to meet on Friday, when 
there was a further adjournment because of the death of James R. 
Mann, a Representative from Illinois. 
When the Senate convened on Saturday, Senator Harrison 
moved to amend the Journal, and his motion was pending whe 


Senate adjourned at 2 o’clock to attend in a body the funeral of KR 


resentative Mann. Shortly after the Senate met on Monday LD 
ber 4, 1922, the following statements were mad 
Mr. UNprERwoop. “I understand from what I have s 
the newspapers that the majority party 1n this Chamber | 
concluded to let the so called Dye r bill go over, and if tl 
understanding of the action intended by the majority party, | 
not desire to make any further motion that will interfere v 


business l ask the Senator from Massachusetts if that is 

Mr. Lopar. “I stated to the newspapers that the Republic: 
conference instructed me to say that they would not press tl 
bill further at the coming session or at the session which is jus 


expiring.” 

Mr. Unprerwoop. “That is, between now and the 4th 
March?” 

Mr LODGE “Between how and the tth of March Tho 
were the instructions given to me and which I gave to the press.” 
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VICE PRESIDENT DAWES 


At the beginning of a special session of the Senate on March 4, 1925, 
Charles G. Dawes, who took the oath that day as Vice President, 
delivered an address to the Senate in which he said: 

“Reform in the present rules of the Senate is demanded not 
only by American public opinion, but I venture to say in the 
individual consciences of a majority of the Members of the 
Senate itself.’’ 

With special reference to rule XXII, the new President of the 
Senate stated: 

‘That rule which at times enables Senators to consume in 
oratory those last precious minutes of a session needed for momen- 
tous decisions, places in the hands of one or of a minority of 
Senators a greater power than the veto power of the President 
of the United States, which is limited in its effectiveness by the 
necessity of an affirmative two-thirds vote. Who would dare to 
contend that under the spirit of democratic government the 
power to kill legislation providing the revenues to pay the ex- 
penses of government should, during the last few days of a session, 
ever be in the hands of a minority or perhaps one Senator? * * * 
Who weuld dare maintain that in the last analysis the right of 
the Senate itself to act should ever be subordinated to the right 
of one Senator to make a speech?” 

Lynn Haines, the editor of a monthly publication “The Searchlight 
on Congress,”’ wrote letters to each Member of the Senate asking for a 
statement as to his opinion of the proposal of Vice President Dawes. 
The following are extracts from some of the replies printed in the 
May, 1925, issue of that publication: 


Wiruiam E. Borau, a Senator from Idaho, 1907-40. 


“IT do not know what changes Vice President Dawes proposes 
with reference to the Senate Rules. In a general way it seems 
that he would adopt strict cloture. I am opposed to cloture in 
any form. 

“T have never known a good measure killed by a filibuster or 
a debate. I have known of a vast number of bad measures, 
unrighteous measures, which could not have been killed in any 
other way except through long discussion and debate. 

“There is nothing in which sinister and crooked interests, seek- 
ing favorable legislation, are more interested right now than in 
cutting off discussion in Washington.” 

JAMES Couzens, a Senator from Michigan, 1922-36. 

“While I am a comparatively new member and not a good 
yarliamentarian, it seems to me that rule XXII, as amended 
March 8, 1917, is sufficient cloture. 

“When the importance of the occasion seems to demand it, all 
that has to be done is: Sixteen Senators making such a motion, 
same being approved by two-thirds of the Senate, they can pre- 
vent a filibuster. Two-thirds of the Senate should be required, 
otherwise the majority might ride roughshod over the minority 
at any time. 

“Mr. Dawes has not pointed out any real injury that has 
occurred to the country because of the rules he complains about. 
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1 would be interested in specific information of the damage that 
has been done.” 


SmirtH W. Brooxkuart, a Senator from Iowa, 1922-33. 


“IT do not think the Senate rule of unlimited debate will be 
materially changed. It is this rule that makes the United States 
Senate the one great open legislative forum in all the world 

“The rule sometimes delays good legislation, but never kills it 
Good legislation always comes back, and finally wins. The rule 
kills a great deal of bad legislation. That class of legislation 
which cannot stand the light of publicity will always be killed 
by unlimited debate.” 


— 


RNIFOLD MocL. Simmons, a Senator from North Carolina, 1901-31 

“Tl am utterly opposed to Mr. Dawes’ views on this subject 
After 24 vears in the Senate, I am satisfied that the rules which 
prevent arbitrary cloture of debate have been a great protection 
against il-advised legislation and have brought about that 
thoroughness of discussion which is impossible under the rules 
of procedure obtaining in the House of Representatives 

“Under the present rules of the Senate two-thirds of the 
Senate can at any time restrict debate within reasonable limits 
When Mr. Dawes becomes familiar with the rules of the Senate 
I think he will become less radical in his views.” 


Roya 8. Corpetanp, a Senator from New York, 1923-38. 

“‘T can quite understand why a citizen of Nevada might want to 
have the rules changed. Nevada has 77,000 population, and yet 
it sends 2 Members to the United States Senate. If New York 
were represented in the same proportion, it would have 144 Mem- 
bers in the United States Senate instead of 2 

“Here is another thing to think about: The States of New 
York, Pennsylvania, Illinois, and Michigan pay 60 percent of the 
Federal taxes. The combined representation of these States in 
the Senate is one-twelfth of the total. Therefore, these States 
are totally submerged so far as voting power is concerned 

“New York State has as great a population as 18 other States 
combined. It exceeds the combined population of Arizona 
Colorado, Delaware, Florida, Idaho, Montana, Nevada, New 
Hampshire, New Mexico, North Dakota, Oregon, Rhode Island, 
South Dakota, Utah, Vermont, Wyoming, Maine and Nebraska. 

‘‘Add to these 18 States 7 other States—Arkansas, Louisiana, 
West Virginia, Washington, South Carolina, Maryland and 
Connecticut, and it will be found that these 25 States, controlling 
50 of the 96 votes, have a majority vote in the Senate. These 
States represent less than 20 percent of the total population of 
the country and they pay not more than 10 percent of the Fed- 
eral taxes. Mr. Dawes’ cloture rule would give this minority 
in population and financial standing absolute control of the 
Senate.” 

THE SECOND UNDERWOOD RESOLUTION 
On June 4, 1926, Senator Oscar W. UnpERwoop of Alabama moved 


that consideration be given to Senate Resolution 225 which he had 
introduced on Mav 17 to amend the rules of the Senate to provide that: 
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“Whenever a bill raising revenue or a general appropriation bill 
has been under consideration by the Senate for more than one 
calendar day, as relating to such bills, there shall be a motion for 
the previous question, which, being ordered by a majorityzof 
Senators voting, if a quorum is present, shall have the effect to 
cut off all debate and bring the Senate to a direct vote upon the 
immediate question or questions on which it has been asked and 
ordered. The previous question may be asked and ordered upon 
a single motion, a series of motions allowable under the rules, or 
an amendment or amendments, or may be made to embrace all 
authorized motions or amendments and include the bill to its 
passage or rejection. It shall be in order, pending the motion for, 
or after the previous question shall have been ordered on its pas- 
sage, for the presiding officer to-entertain and submit a motion to 
commit, with or without instructions, to a standing or select 
committee. 

‘2. All such motions for the previous question shall, before 
being submitted to the Senate, be seconded by a majority by 
tellers, if demanded. 

‘3. When a motion for the previous question has been seconded, 
it shall be in order, before final vote is taken thereon, for each 
Senator to debate the propositions to be voted upon for 1 hour.” 

The following extracts from arguments made against it indicate 
why the resolution was not brought to a final vote. 

Jospen T. Ropinson, a Senator from Arkansas, 1913-37. 

“The filibuster has been invoked comparatively few times in 
the history of the country, and every time it has been invoked 
and proved successful it has been justified in the judgment and 
in the conviction of the public. If it had not been for the fili- 
buster that the Senator from Alabama himself waged, which he 
led and of which he boasted, we would not have been able to 
defeat a bill which authorized the Federal Government to permit 
judgments in damages against counties and municipalities for no 
alleged wrongful act, a bill which took away from the local gov- 
ernmental institutions the few remaining powers which they are 
permitted to exercise. 

“The force bill would have become a law but for the organized 


] 


and persistent opposition of Senators who saw in its provisions 
dangers to the fundamental institutions of this Republic. They 
defeated it by fighting and falling back and fighting again until 
the hosts which were assaulting them realized that the attack 
had failed Never since has a Congressman or a Senator said 
that armed forces of the United States shall be planted about 
ballot boxes and men and women who exercise the power to vote 
shall be under the coercion and intimidation of men with bayonets 
in their hands. The foree bill and all that was associated with it 
went by for all time and a filibuster in the United States Senate 
accomplished it. 

Mr. Rerp of Missouri. ‘The late Senator Lodge, sponsor for 
What is called the force bill, years afterward, indeed, only a year 
or two before his lamentable death, stated to me upon the floor of 
the Senate that he was convinced that the force bill was wrong 
and that the resuit of the filibuster had been a great blessing to 
the country.” 
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Mr. Ropwinson. ‘‘Of course, the rules could be amended and 
improved, but that, Mr. President, is not the question. The 
proposition is, Shall the voice of the people through their Senators 
be stifled and suppressed? I care not whether Senators come 
from New England or from the South, whether they come from 
the West or from the East the proposition is that here is on 
forum which, under traditions and precedents, affords an oppo 
tunity for the publie to have expression ot its views throu h th 
representatives of the people. 

“Should we adopt the rules that apply in the House of Repr 
sentatives as advocated by the Senator from Alabama, in 
correcting whatever evils may be found in the Senat: 
insofar as the public interest may be concerned, we would ¢ 
impetus, momentum, and power to forces that do not want ope 
expression of opinion or free discussion anywher 

‘It is far better, sir, for that flag and all it typifie 3s, lar bette! 


for the Constitution of the United States, far better for this body 
and the body at the other end of the Capitol, far bette for the 
millions who are the victims or the beneficiaries of our wise o1 
improvident action in legislating that legislation should proceed 


slowly and under safeguards, rather than hastily and in darkness 

“When I recall the fact that under the rules of the House of 
Representatives one man on one side and another man on the 
other side, frequently both of them, really agreeing as to the 
proposition in dispute, actually control all the time that is al- 
lotted; that no Member may speak except by permission of 
someone else, and that his only remedy is to print in the Record 
a speech which frequently he himself does not comprehend and 
which nobody on God’s earth will ever read, I am willing to 
vindicate this forum of open debate where fools mav be arrogant 
but where men who have studied problems still have a chance LO 


speak 


Mes A. Reep, a Senator from Missouri, 1911-29: 

“Cloture means the granting of a power. Whenever you grant 
a power you must assume that the power will be exercised. So, 
when we discuss this proposed rule, we musi do so in the licht 


not of how it may be exercised so as to do no harm, but we must 
consider how it mav be exercised to do harm. 

“T need not pause to add to the argument already made, that 
when it is proposed to bring in a great measure involving the expend 
iture of vast sums of money, if it be a bill for the appropriation of 
money, or a bill for the collection of taxes from the entire country, 
affecting intimately the industries of the country, an hour's 
debate upon such a bill is utterly insufficient, utterly inadequate, 
and that a rule limiting debate to one hour would mean the end 
of debate. The truth is that this measure, if adopted, will 
empower a majority to throttle freedom of speech upon this floor 
and enable sinister and wicked measures to be carried to con- 
summation without the country being advised of the tniquities 
they bear, 

“Gag rule is the last resort of the le cislative scoundrel (rag 
rule is the surest device of the rascal who presides over a political 


convention and proposes to accomplish something which will 


318 LIMITATION ON DEBATE IN THE SENATE 


not bear discussion. Gag rule is the thing that men inexperienced 
in legislative proceedings always advocate at first, and if they 
have any sense, nearly always retire from as gracefully as possible 
after they have seen it in operation. 

“There is justification for unlimited debate in this body. I 
am getting a little tired of hearing about the sacred rights of the 
majority; that this is a country ruled by the majority; and that 
the majority has the right to have its way. This is not a country 
ruled by the majority. This is not a country of majority rule. 
The Consitution of the United States was written, in large part, 
to prevent majority rule. The Declaration of Independence 
was an announcement that there are limitations upon majority 
rule. 

“The rights to life, liberty, and the pursuit of happiness were 
declared in the Declaration to be inalienable rights. They could 
not be given away by the citizen himself. Much less could they 


be taken away by temporary agents, sitting in legislative bodies, 
holding a limited authority of brief duration. 
THE CONSTITUTION 

‘The Constitution itself is a direct limitation upon the majority ) 
rule. ‘You shall not take property without due process of law,’ | 
- . . 2 ; 

says the Constitution, and before we can take that safeguard i 


away what must we do? We must obtain not a majority by this 
body, not a majority of the House of Representatives, but a two- 
thirds majority in each House concurring in a resolution, and that 
resolution must be approved by three-fourths of the States. 
W hi at about majority rule in connection with that proposition? 

‘The right to trial by jury eannot be taken away by majority 
rule. The right for the habitation of the citizen to be free from 
unreasonable searches and seizures cannot be taken away by 
majority rule. If it could have been so taken away Volstead and 
his like would have invaded every home in America and fanaticism 
would have thrust its ugly face into every home of the land long 
ago. Before you can trample upon certain rights of the American 
p ‘ople you must have more than a majority, sir, and I believe it 
to be true that there are certain rights which, even by amending 
the Constitution of the United States, we cannot take away 
from the citizens of the United States. 

“Majority rule! Where is the logic or the reason to be found 
back of majority rule except in the mere necessity to dispatch 
business? The fact that a majority of 1 or 10 vote for a bill in 
the Senate is not a certification that the action is right. The 
majority has been wrong oftener than it has been right in all the 
course of time. The majority crucified Jesus Christ. The 
majority burned the Christians at the stake. The majority drove | 
the Jews into exile and the ghetto. The majority ¢ established 
slavery. The majority set up innumerable gibbets. The majority ) 
chained to stakes and surrounded with circles of flame martyrs 
through all the ages of the world’s history. 

“Majority rule without any limitation or curb upon the par- 
ticular set of fools who happen to be placed for the moment in 
charge of the machinery of a government! The majority grinned 
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and jeered when Columbus said the world was round. The 
majority threw him into a dungeon for having discovered a new 
world. The majority said that Galileo must recant or that 
Galileo must go to prison. The majority cut off the ears of 
John Pym because he dared advocate the liberty of the press. 
The majority to the south of the Mason and Dixon’s line estab- 
lished the horrible thing called slavery, and the majority north 
f it did likewise and only turned reformer when slavery ceased 
profitable to them 


OG! 1 
1 
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THE PUBLIC BUSINESS 


“Oh, but somebody says—and we have heard it ad nauseam, 
indeed, until the gorge would rise in the gizzard of an ostrich at 
the sheer idiocy of the statement—‘we must speed up the public 
business. We must enact more laws.’ We must not consider 
them. We must not analyze them. We must not talk about 
them. Of course, if we cannot talk about them we ought not 
to think about them. There are a good many men who do a 
good deal of talking in favor of stopping talking who never stop 
long enough talking themselves to do any thinking themselves 

“What we need to do is to stop passing laws. We have enough 
laws now to govern the world for the next 10,000 years. Every 
crank who has a foolish notion that he would like to impose 
upon everybody else hastens to some legislative body and de- 
mands that it be graven upon the statutes. Every fanatic who 
wants to control his neighbor’s conduct is here or at some other 
legislative body demanding that a law be passed to regulate that 
neighbor’s conduct. 


FREEDOM 


“What is it has made this race great? It has not been the 
proud blood of any illustrious ancestry; it has not been because 
we could trace our lineage back to kings and a royal household; 
it has not been because of the peculiar graces or abilities of those 
immigrants who came to our shores and from whose loins we ar 
sprung. It is simply because for once in the history of the world 
the chains were taken from the arms, the shackles from the brain, 
the shadows of fear were dissipated by the sunlight of liberty 
and freedom, and every brain of every human being, great or 
small, was at liberty to function, every arm and every limb wa 
at liberty to move. So we unleashed the latent powers of a race 
ol people; and from the cottage of poverty there came forth the 
genius, and from the house of the man of humble estate there 
emerged the child who could turn the dull and inexpressive canvas 
into pictured harmony of color, light, and shade, and paint the 
rainbow’s mingling hues and marvelous tints. 

“From the cottages of the impoverished, from the homes of 
ancestors who had been enslaved and enthralled, there came forth 
children who in the full liberty of our civilization were able to 
attack every problem and to undertake every great vocation of 
life; so that within one generation of time we produced here 
orators whose words of flame could fire the hearts of all the people 
of this land; poets whose words will be read so long as men shall 
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love the music of our tongue, and a citizenry who have defended 
our soil and our flag with unexampled valor in every contest of 
this Republic. All these triumphs of intellect, all these great 
advances in the arts and in the sciences, all our wondrous advance 
in wealth are due to one great fact; that we have allowed the 
individual in this land the opportunity to develop, the opportunity 
to express himself. 


FREE DEBATE 


“Nr. President, what has this to do with the question IT am 
discussing? Everything,sir. Before any law to bind 110,000,000 
peop! » CO ile | be + passe “d 1 t should somewhere be subjected LO free 
debate: so! mewhere it Sid encounter opposition; somewhere the 


fires of keen intellects should burn their heat about it and test it 
for its metal: somewhere and somehow it should be determined 
by all tha aut t the intellect can do and all that the tongue can express 
whether the particular law which is proposed is fit to be fastened 
upon 110,000,000 people who think they are free and who once 


were free. That one forum reserved of all the places in the 
world is the Senate of the United States. Here a man can stand 
and express his views until exhaustion comes. And what of it? 


Some rules of common sense and decency and gentlemanly con- 
duct have their effect. Not in all the nearly 16 years I have sat 
in this body have I ever seen but two or three instances of what 
might be really called a filibuster 

‘Time and time again | have seen the opportunity under the 
rules for the minority to have stood and obstructed legislation, 
but as soon as debate was fairly over they have invariably given 
vay and the vote has come. In the two or three instances which 
I remember a very simple expedient was adopted. Freedom of 
speech was not denied, but continuance of speech was demanded. 
[t was insisted that the bill was before the Senate and that the 
opponents or advocates of the bill should speak for or against it 
and that no other business should intervene 

“We have been told here of two or three bills—one of them the 
force bill. The force bill, if it had been enacted, would have kept 
alive the fires of hatred between the North and the South almost 
as bright and as keen and as hot as they were at the close of the 
great civil strife. 


NEW MEXICO AND ARIZONA 


“Another example: It was sought here to admit New Mexico 
to statehood as a Ps artisan measure and under a constitution that 
had been written by the corporations of New Mexico. It was 
insisted upon the other hand that New Mexico should not.come 
into the Union except under a fairly adopted constitution, and 
that at the same time Arizona should be received. What hap- 
pened? One or two men stood here and held thei ground; and 
a short space of time, a few months, rolling by, both States were 
received into the Union with proper constitutions, 

“Sir, I know it is popular to attack the Senate. So many an 
ass has stood and brayed at the lions. He who would claim for 
this body pe rfection would prove himself a fool. But the more 
imperfect we are, the more we need to counsel and to take advice. 
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The less we know, the more we ought to strive to know. , There 
may be some men of such supernatural power of intellect that 


they can gain nothing by the discussions their fellows may pro- 
duce; but | have never seen an important bill upon the floor of 


the Senate, unless there was si me poli ical organization in control 
determined LO pass Ii vithout the dotting of an ‘i’ or the cro I 
of a ‘t,’ that has not been amended and amended to its benefi 
A | EE FO! \ 
\s lor is we can Keep thus torum Ire is Lon S \ ( 
und determined minority can prevent the p eof ; 
( Lo thi Coun WW i | he ( rea I i\ ( no 
ren ( Oi Ure che Y can eve ay consul iwhere ! ‘ 
lie some brave souls to i iipnl re Linn na ) , 
end 
But lis toOwl th sil ira Ol | i ( i \ 
ha ifha ty 1 p l i | » Te bpp  < \ 
) od measul muy to accomplish virtuous an 
rnd t holy, only to bring’ the thin ol rect l ! 
if you p ( H a lool ike is everVv KING OL a | { 
ever e@ul | this « rth or cul ad hur f, who th KS i \ 
power will always be used wisely and justly. Power is almost 
invariably abused 
‘las there ever been one of those important measu; 
cussed on the floor of the Senate when it was not found that 
Inany changes were necessary, When the proy its of 
ure have not been will to accept a iter 
\\ 1\ should there not b so | ( E4 C¢ i { 
virtue or the mniqu ( ol propo 1 | lh ¢ 
W tho it } W wukl rule W hout I } | Wi ' 
public act must come under t irveill of mie » | 
Con ( fr om ot ) hy » I 5 >t t 
be properly exemplifi ind the « t vi 
( ‘po Pe 
I I Rt l N O] | J 
The hearing how that s e the ade ) MALL 4 ‘ 
0 cloture petition ned by 16 or more Ss ) have | 
that in 4 istances deb \ | ( ! a ve oO] ( t ! 
two-thirds of the Senators present Of the remaining 16 p 
on 3 occasions more than a majority of the total membership of tl 
senale voted for cloture 
On January 19, 1933, bv a vote of 58 ‘‘veas’’ to 30 “‘navs’’, the 
Senate refu ed Lo limit debate on the Cilass Stea rall hy; I ] ie j } it 
that measure Was passed 6 davs later by a vote ol 54 to 9. 


loture failed by 51 ‘‘veas’”’ to 36 ‘Snays” when a vote was taken 


on February 26, 1927, on a bill to provide for the retirement of 
disabled emergency officers \ similar measure was } 1 by tl 
Senate over the President’s veto on Mareh 15, 1928, by ‘‘veas’’ 66 
to “‘nays’’ 14 

* The required two-thirds’ majority was not developed when a cloture 
vote was taken on February 28, 1927, on a bill for the acquisition of 


land in the District of Columbia for public building 
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was 52 ‘“‘yeas’’, 31 “‘nays’’, but a year later a similar bill passed the 
Senate without a roll call and became a law. 


CONCLUSIONS 


1. That rule XXII is defective in that cloture can be applied only 
upon a‘‘ pending measure”’ which the Senate then has under considera- 
tion. 

2. That a motior to proceed to the consideration of any measure 
may be debated without limitation. 

3. The same is true of any number of motions to amend the Journal. 

4. Rule XXII should, therefore, be amended to provide for the same 
limitation of debate upon any “‘ measure, motion, or any matter pending 
before the Senate, or any unfinished business.” 

5. The requirement in rule XXII that a two-thirds majority vote of 
those voting must be obtained in order to limit debate is reasonable 
and is in conformity with provisions in the Constitution which require 
that a two-thirds majority must be obtained when substantial issues 
are involved. 

6. There is no prospect that a two-thirds majority may be obtained 
in the Senate to close debate on a proposal to amend rule XXII so 
that a majority of the Senators present, or even a majority of all 
Senators, may enforce cloture. 
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